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ASTOR,  LENOX  AND 
TILDtN  FO.-'NOATIOltS. 

tai3       L 


IN    THE 

SENATE  OF  THE  UNITED  STATES) 

SITTING    AS    A 

HIGH  COURT  OF  IMPEACHMENT^ 

ON    THE 

Fourih  Day  of  Fehi'uaryj  A.  D.  1805; 

THE  UNITED  STATES,  vs.  SAMUEL  CHASE. 


THE  cnf^cr  and  pleas  of  SAMUEL  CHASE,  ens  oftha 
AJociate  yiijlkes  of  the  Supreme  Court  of  the  U?iited  States^ 
to  the  Articles  of  Impeach?iL  nt  exhibited  agamji  him  w  the 
faid  Court,  by  the  Honourable  the  Houfe  of  Reprefentaiives 
if  the  United  States,,  in  fupport  of  their  impeachment 
sgainfi  him,  for  high  crimes  and  ?nifdstneanors,fuppofed  to 
have  been  by  him  coinmitted^ 

THIS  refpondent,  m  Iii's  proper  perfon,  comes  into 
the  faid  court,  and  protefting  that  there  is  no  high  crime 
or  mifdcm.canor  particularly  alledged  in  the  faid  articles 
of  impeachment,  to  v/hich  he  is  or  can  be  bound  by  law 
to  make  anfv/er  ;  and  faving  to  himfclf  now,  and  at  all 
times  hereafter,  all  bencht  of  exception  to  the  infuffi- 
ciency  of  the  faid  articles,  and  each  of  them,  and  to  the 
defeats  therein  appearing  in  point  of  law,  or.otherwife  ;; 
and  protefting  alfo,  that  he  ought  not  to  be  injured  in 
any  manner,  by  any  words,  or  by  any  want  of  form  in 
this  his  anfwer ;  he  fubmits  the  followino;  facls  and  ob- 
lervations  by  way  of  anfwer  to  the  faid  articles. 

The  firft  article  relates  to  his  fuppofed  mifconduct 

in  the  trial  of  John  Fries,  for  trcafon,.  before  the  circuit 

of  the  United  States,  at  Philadelphia,  in  April  and 

1800  ;    and  allcdges  tliat  he  preuded  at  that  trial, 

lat,  "  unmindful  of  the  folemn  duties  of  his  olhce,. 

)ntrary  t©  the  facred  obligation  by  which  he  ftood 

bound 
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bound  to  difchargc  them,  faithfully  and  impartially,  and 
without  refpecl  to  perfons,"  he  did  then,  "  in  his  judi- 
cial  capacity,  conduct  himfelf  in  a  manner  highly  arbi- 
trary, oppreffive,  and  unjuft/'' 

This  general  accufation,  too  vague  in  itfelf  for  re- 
ply, is  fupported  by  three  fpecilic  charges  of  mifcon- 
duft: 

ifl.  *'  In  delivering  ?,n  opinion,  in  writing,  on  the 
queftion  of  law,  on  the  conftru£bion  of  which  the  de- 
fence of  the  accufed  materially  depended  :"  which  opin- 
ion, it  is  alledged,  tended  "  to  prejudice  the  minds  of 
the  jury  againft  the  cafe  of  the  laid  John  Fries,  the  pri- 
foner,  before  counfel  had  been  heard'in  his  favor.'* 

2d.  "  In  reftrifting  the  counfel  for  the  faid  John 
Fries,  from  recurring  to  fach  Englifli  authorities,  as  they 
believed  appolite  ;  or  from  citing  certain  ftatutes  of  the 
United  States,  which  they  deemed  illuftrative  of  the  po- 
fitions,  upon  which  they  intended  to  reft  the  defence  of 
their  client.'* 

3d.  "  In  debarring  the  prifoner  from  his  conftitu- 
tional  privilege  of  addrelling  the  jury  (through  his  coun- 
fel) on  the  law,  as  well  as  on  the  fact,  which  was  to  de- 
termine his  guilt,  or  innocence,  and  at  the  fame  time  en- 
deavouring to  wreft  from  the  jury  their  indifputable 
right  to  hear  argument,  and  determine  upon  the  quef- 
tion of  law,  as  well  as  the  (jueftion  of  fact,  involved  in 
^the  verdict  which  they  were  required  to  give." 

This  firft  article  then  concludes,  that  in  confe- 
quence  of  this  irregular  conduct  of  this  refpondent,  "  th 
faid  John  Fries  was  deprived  of  the  right  feciired  to  him 
by  the  eighth  article,  amendatory  of  the  conftitution  ; 
and  was  condemned  to  death,  without  having  been| 
heard,  by  counfel,  in  his  defence." 

By  the  eighth  article  amendatory  to  the  conftitu- 
tion, this  refpondent  fuppofes,  is  meant  thtjixth  amend-l 
ment  to  the  conftitution  of  Xhe  United  States  ;  whici 
fecures  to  the  accufed,  in  all  criminal  profccutions,  th(| 
right  to  have  the  afliftance  of  counfel  for  his  defence. 

In  anfwer  to  thefe  three  charges,  the  refpondent  ad| 
mits  that  the  circuit  court  of  the  United  States,  for  th 
diftridt  of  Pennfylvania,  was  held  at  Philadelphia,  in  tha 

diftrio 
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diftrict,  in  the  months  of  April  and  May,  in  the  year  of 
our  Lord,  1800  ;  at  which  court  John  Fries,  the  perlbn 
named  in  the  faid  firft  article,  was  brought  to  trial,  on  an 
indictment  for  treafon  againft  the  United  States  ;  and 
that  this  refpondent  then  held  a  commilTion,  as  one  of 
the  affociate  juftices  of  the  fupreme  court  of  the  United 
States ;  by  virtue  of  \;\^hich  office,  he  did,  purfuant  to 
the  laws  of  the  United  States,  preiide  at  the  above  men- 
tioned trial,  and  was  ailifted  therein  by  Richard  Peters, 
Efq.  then,  and  lull,  diftricl  judge  of  the  United  States, 
for  the  diftricl  of  Pennfylvania  ;  who,  as  directed  by  the 
laws  of  the  United  States,  fat  as  affiftant  judge  at  the  faid 
trial. 

With  refpect  to  the  opinion,  which  is  alledged  to 
have  been  delivered  by  this  refpondent,  at  the  above- 
mentioned  trial,  he  begs  leave  to  lay  before  this  honor- 
able court  the  true  flate  of  that  tranfaclion,  and  to  call  its 
attention  to  fome  facts,  and  coniiderations,  by  which 
his  conduct  on  that  fubject  will,  he  prefumes,  be  fully 
juftified. 

The  conftitution  of  the  United  States,  in  the  third 
feftion  of  the  third  article,  declares  that  "  treafon  againft 
the  United  States,  fliall  confift  c?:Iy  in  levying  ivar  agalrji 
iheniy  or  in  adhering  to  their  enemies,  giving  them  aid 
and  comfort. 

By  two  a<fts  of  Congrefs,  the  lirfc  pad'ed  on  the 
third  day  of  March,  1791,  and  the  lecond  on  the  eighth 
day  of  May,  1792,  a  duty  was  impofed  on  fpirits  diftiiled 
within  the  United  States,  and  on  ftilli; ;  ^nd  various  pro- 
viiions  were  made  for  its  collection. 

In  the  year  1794,  an  iniurrection  took  place  in  four 
of  the  weftern  counties  of  Pennfylv^ania,  with  a  view  of 
relifting  and  preventing  by  force  the  execution  of  thefe 
two  ftatutes  ;  and  at  a  circuit  court  of  the  United  States, 
held  at  Philadelphia,  for  the  diftrict  of  Pennfylvania,  in 
the  month  of  April,  in  the  year  1795,  by  William  Pat- 
terfon,  Efq.  then  one  of  the  affociate  juftices  of  the  lu- 
prerae  court  of  the  United  States,  and  the  above  men- 
tioned Richard  Peters,  then  diftrict  judge  of  the  United 
States,  for  the  diftrict  of  Pennfylvania,  two  perfons,  who 
had  been  concerned  in  the  above  named  infurrection,, 

namely, 
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namely,  Philip  Vigol  and  John  Mitchel,  were  indicted 
for  treafon,  of  levying  war  againll  the  United  States,  by 
refifting  and  preventing  by  force  the  execution  of  the 
two  lait  mentioned  acts  of  Congrefs ;  and  were,  after  a 
full  and  very  fclernn  trial,  convicted  on  the  indidments, 
and  fentenced  to  death.  They  were  afterwards  pardon- 
ed by  George  Wai^liington,  then  Prefideat  of  the  United 
States. 

In  the  firft  of  thefe  trials,  that  of  Vigol,  the  defence 
of  the  prifoner  was  conduced  by  very  able  counfel,  one 
cf  whom,  William  Levns,Efq.  is  the  fame  perfon  who  ap- 
peared as  couniel  for  John  Fries,  in  the  trial  now  under 
confideration.  Neither  that  learned  gentleman,  nor  his 
able  colleague,  then  thought  proper  to  raife  the  queftion 
of  law,  "  whether  refilling  and  preventing  by  armed 
force,  the  execution  of  a  pcirticular  law  of  the  United 
States,  be  a  "levying  of  v/ar  againft  the  United  States," 
according  to  the  true  meaning  of  the  confritution  ?  al- 
though a  deciiion  of  this  queftion  in  the  negative,  muit 
have  acquitted  the  prifoner.  But  in  the  next  trial,  that 
of  Mitchel,  this  queftion  was  raifed  on  the  part  of  the 
prifoner,  and  was  very  fully  and  ably  difcufl'ed  by  his 
counfel  j  and  it  was  folemnly  determined  by  the  court,, 
both  the  judges  concurring,  "  that  to  relift  or  prevent 
by  armed  force,  the  execution  of  a  particular  law  of  the 
United  States,  is  a  levying  of  war  againft  the  United 
States,  and  confequcntly  is  treafon,  within  the  true 
meaning  of  the  conftitution.'*  The  decifion,  according 
to  the  beil  eilablillicd  principles  of  our  jurifprudence,  be- 
came a  precedent  for  all  courts  of  equal  or  inferior  jurif- 
di<5lion  ;  a  precedent  which,  although  not  abfolutely  ob- 
ligatory, ought  to  be  viewed  with  very  great  refpecl,  ef- 
pecially  by  the  court  in  w^^iich  it  was  made,  and  ought 
never  to  be  departed  from,  but  on  the  fulleifand  cleareft 
conviftion  of  its  incorrectncls. 

On  the  9th  of  July,  1798,  an  ad  of  Congrefs  was 
paiTed,  providing  for  a  valuation  of  lands  and  dwelling- 
houfes,  and  an  enumeration  of  flaves  throughout  the 
United  States  ;  and  direcfingtheappointmentof.com- 
miiTioners  and  alfcfTors  for  carrying  it  into  execution  : 
And  on  the  4th  day  of  July,  in  the  fame  year,  a  direct 

tax 
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tax  was  laid  by  another  acl  of  Congrefs  of  that  date,  e>f. 
the  lands,  dwelling-hotifes,  and  flavcs.  fo  to  be  valued 
and  enumerated. 

In  the  months  of  February  and  March,  A.  D.  1799, 
an  infurrection  took  place  in  the  counties  of  Bucks  and 
Northampton,  in  the  ftate  of  Pennfylvania,  for  the  pur- 
pofe  of  refilling  and  preventing  by  force,  the  execution, 
of  the  two  ]aft  mentioned  acts  of  Congrefs,  and  particu- 
larly that  for  the  valuation  of  lands  anddAvelling-houfes. 
John  Fries,  the  perion  mentioned  in  the  article  of  ini-. 
peachraent  now  under  conilderation,  was  apprehended 
and  committed  to  prlfon,  as  one  of  the  ring-leaders  of 
this  infarreftion  -,  and  at  a  circuit  court  of  the  United 
Stat€s,  held  at  Philadelphia,  in  and  for  the  diftiict  of 
Pennfylvania,  in  the  month  of  April,  A.  D.  1799,  he  was 
brought  to  trial  for  this  offence,  on  an  indidment  for 
ireafon,  by  levying  war  againll  the  United  States,  before 
James  Iredell,  Efq.  then  one  of  the  alTociate  juftices  of 
the  fupreme  court  of  the  United  Stales,  who  prefided 
in  the  faid  court,  according  to  law,  and  the  above  men- 
tioned Richard  Peters,  then  difiricl  judge  of  the  United 
States,  for  the  diftri<^l;  of  Pennlylvrmia,  wiio  iat  in  the 
faid  circuit  court  as  ailillant  judge. 

In  this  trial,  which  was  conduced  vvith  great  fo- 
lemnity,  and  occupied  nine  days,  the  prifoner  was  alliit- 
ed  by  WiUiam  Lewis  and  Alexander  James  Dallas,  Efqs. 
-tvvo' very  able  and-  eminent  counfellors  ;  the  former  of 
whom  J  William  Lev/is,  is  the  perfon  who  aililled  as 
above  mentioned,  in  conducting  the  defence  of  Vigol,  on 
a  fimilar  indidment.  Thefe  gentlemen,  finding  that  the 
fads  alledged  were  fully  and  undeniably  proved,  by  a  ve- 
ry minute  and  elaborate  examination  of  witneifes, 
thought  proper  to  reft  the  cafe  of  the  prifoner  on  the 
queition  of  law  which  had  been  determined  in  the  cafes 
of  Vigol  and  Mitchei  above  mentioned,  and  had  then* 
been  acquiefced  in,  but  which  they  thought  proper 
again  to  raife.  They  contended; "  that  to  rtiiiz  by  force 
of  arms  a  particular  law  of  the  United  States,  does  not 
amount  to  levying  war  againft  the  United  States,  with- 
in the  true  meaning  of  the  conftitution,  and  therefore  it 
is  not  trfcjjh.'i^  but  a  ri^t  only.**     This  quellion  they  argu- 

*        t  ed 
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cd  at  great  length,  and  with  all  the  force  of  their  learn^ 
int^  and  genius  ;  and  after  a  very  full  difcuffion  at  the 
bar,  and  the  moft  mature  deliberation  by  the  court,  the 
learned  and  excellent  judge  who  then  prefided,  and  who 
was  no  iefs  diftin2;uimed  bv  his  humanity  and  tender- 
nefs  towards-  perions  tried  before  him,  than  by  his  ex- 
tenflve  knowledge  and  great  talents  as  a  lawyer,  pro- 
nounced the  opinion  of  himfelf  and  his  colleague,  "  that 
to  refift  or  prevent  by  force,  the  execution  ot  a  particu- 
lar law  of  the  United  States,  does  amount  to  levying 
war  againft  them,  within  the  true  m.eanitig  of  the  con- 
ftitution,  and  does  therefore  conftitute  the  crime  of  trea- 
fon  :"  thereby  adding  the  weight  of  another  and  more 
folemn  decilion,  to  the  precedent  which  had  been  eftab- 
iiflied  in  the  above  mentioned  cafes  of  Vigol  and  Mitch- 
€l. 

Under  this  opinion  of  the  court  on  the  queflion  of 
law,  the  jury,  having  no  doubt  as  to  the  fads,  found 
the  faid  John  Fries  guilty  of  treafon,  on  the  above  men- 
tioned indictment.  But  a  new  trial  v/as  granted  by  the 
court,  not  by  reafon  of  any  doubt  as  to  the  corrednefs 
of  the  decilion  on  the  queftion  of  law,  but  folely  on  the 
ground,  as  this  refpondent  hath  underftood  and  believes^ 
that  one  of  the  jurors  of  the  petit  jury,  after  he  was 
fummoned,  but  "before  he  was  fworn  on  the  trial,  had 
made  fome  declaration  unfavourable  to  the  prifoner. 

The  yellow  fever  having  appeared  in  Philadelphia 
in  the  fummer  of  the  year  1799,  the  above  mentioned 
Richard  Peters,  then  diftrict  judge  of  the  United  States 
for  the  diflricl  of  Pennfylvania,  did  according  to  law 
appoint  the  next  circuit  court  of  that  diftrict,  to  be  held 
at  Norris  Town  therein  :  Purfuant  to  which  appoint- 
ment, a  circuit  court  was  held  at  Norris  Town  aforefaid, 
in  and  for  the  faid  diftricl,  on  the  i  ith  day  of  October 
in  the  lafl  mentioned  year,  before  Bufhrod  Wafhington, 
Efq.  then  one  of  the  affociate  juftices  of  the  fupreme 
court  of  the  United  States,  and  the  above  mentioned 
Richard  Peters  ;  at  which  court  no  proceedings  were 
had  on  the  aforefaid  indidment  againft  John  Fries,  be- 
caufe,  as  this  refpondent  hath  been  informed  and  be- 
lieves, the  commiffion  of  the  marlhal  of  the  faid  diflrid 

had 
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had  expired,  before  he  fummoned  the  jurors  to  attend 
at  the  faid  court,  and  had  not  been  renewed  ;  by  realon 
of  which  no  legal  pannel  of  jurors  could  be  formed. 

On  the  nth  day  of  April,  A.  D.  iSoo,  and  from 
that  day  until  the  2d  day  of  May  in  the  fame  year,  a 
circuit  court  of  the  United  States  was  held  at  Philadel- 
phia, in  and  for  the  diftrict  of  Pennfylvania,  before  this 
relpondent,  then  one  of  the  affociate  iufticcs  of  the  fu- 
preme  court  of  the  United  States,  and  the  above  m.en- 
tioned  Richard  Peters,  then  diflrict  judge  of  the  United 
States  for  the  diftricf  of  Pennfylvania.  At  this  court, 
the  indictment  on  which  the  faid  John  Fries  had  been 
convicted .  as  above  mentioned,  was  quaflied  ex  oiTicio 
by  William  Rawle,  Efq.  then  attorney  of  the  United 
States  for  the  dill rict  of  Pennfylvania,  and  a  new  indicl- 
inent  was  by  him  preferred  againil  the  faid  John  Fric^, 
for  treafon  of  levying  war  againft  the  United  States,  by 
relifting  and  preventing  by  force,  in  the  manner  above 
fet  forth,  the  execution  of  the  above  mentioned  acrs  of 
Congrefs,  for  the  valuation  of  lands  and  dweliing-houfes 
and  the  enumeration  of  Haves,  and  for  levying  and  col- 
lecling  a  diftrift  lax.  This  indift ment,  of  which  a  true 
copy,  marked  exhibit  No.  i,  is  herewith  exhibited  by 
this  relpondent,  who  prays  that  it  may  be  taken  as  part 
of  this  his  anfvv^er,  being  found  by  the  grand  jury  on  the 
1 6th  day  of  April,  1800,  the  faid  John  Fries  was  on  the 
fame  day  arraigned  thereon,  and  plead  not  guilty.  Wil- 
liam Lewis  and  Alexander  James  Dallas,  Efqrs.  the  fame 
perfons  who  had  conducted  his  defence  at  his  former 
trial,  were  again  at  his  requeft  a-Tigned  by  the  court  as 
his  counfel ;  and  his  trial  was  appointed  to  be  had,  on 
Tuefday  the  2 2d  day  of  the  lall  mentioned  month  cf 
April. 

After  this' indiclment  was  found  by  the  grand  ju- 
ry, this  refpondent  conlidered  it  with  great  care  and  de- 
liberation, and  fmding,  from  the  three  overt  ads  of  trea- 
fon  which  it  charged,  tliat  the  qucifion  of  law  ariiing 
upon  it,  was  the  fame  queftion  which  had  already  been 
de-cided  twice  in  the  fame  court,  on  folemn  argument 
and  deliberation,  and  once  in  that  very  cafe,  he  confi- 
dercd  the  law  as  fettled  by  thofe  decifions,  v/ith  the  cor- 
B  r^ctnef; 
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'^ecinefs  of  which  on  full  coniidetation  he  was  entirelj^ 
Satisfied  ;  and  by  the  authority  of  which  he  ftiould  have 
deemed  himfelf  bound,  even  had  he  regarded  the  quef- 
tion  as  doubtful  in  itfclf.  They  are  moreover  in  pcrfea: 
conformity  with  the  uniform  tenor  of  decifions  in  the 
courts  of  England  and  Great  Britain,  from  the  revolu- 
tion, in  i688,  to  the  prefeut  time,  which,  in  his  opinion, 
added  greatly  to  their  weight  and  authority. 

And  furely  he  need  not  urge  to  this  honorable  court,- 
ihe  corrednefs,  the  importance,  and  the  abfolute  necef- 
iity  of  adhering  to  principles  of  law  once  eilabliilied,  and 
of  coniidering,  the  law  as  finally  fettled,  after  repeated 
and  folemn  decifions  by  courts  of  competent  jurifdic- 
tioh.  ;A  contrary  principle  would  unfettle  the  bafis  of 
our  whole  fyftem  of  jurifprudehce,  hitherto  our  fafe^ 
guard  and  our  boaft  ;  would  reduce  the  law  of  the  land^ 
and  fubjed  the  rights  of  the  citizen,  to  the  arbitrary 
will,  the  paffions  or  the  caprice  of  the  judge  in  each  par- 
ticular cafe ;  and  would  fiibflitute  the  varying  opinions 
of  various  men,  inflead  of  that  fixed,  permanent  rule, 
in  which  the  very  eil'ence  of  law  confifts.  If  this  refpon- 
dent  erred  in  regarding  this  point  as  fettled,  by  the  re- 
peated and  folemn  adjudications  of  his  predeccflbrs,  in 
the  fame  court  and  in  the  fame  cafe  ;  if  he  erred  in  fup- 
poflng  that  a  'principle  eftablifhed  by  two  folemn  deci^ 
iions  v/as  obligatory  upon  him,  fitting  in  the  fame  court 
where  thofe  decifions  had  been  made  ;  if  he  erred  in 
believing  that  it  would  be  the  hjgheft  prefumption  in 
him,  to  fet  up  his  opinion  and  judgment  over  that  of 
his  colleague,  who  had  twice  decided  the  fame  queftion, 
and  of  two  of  his  predeceflbrs,  who  juftly  raiik  among 
the  ableft:  judges  that  have  ever  adorned  a  court  ;  if  in 
all  this  he  erred,  it  is  an  error  of  which  he  cannot  be 
iifhamed,  and  which  he  trufi:s  will  not  be  deemed  crimi- 
nal in  the  eyes  of  this  honorable  court,  of  his  country, 
or  of  that  pofterity  by  which  he,  his  accufers,  and  his 
judges,  muft  one  day  be  judged. 

Under  the  influence  of  thefe  confiderations,  this  re- 
fpOndent  drew  up  an  opinion  on  the  law,  arifing  from 
the  overt  afts  ftated  in  the  faid  indidment,  which  was 
eonformable  to   the  decifions   before   given  as    above 

mentioned. 
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mentioned,  and  which  he  lent  to  his  colhague  the  faicl 
Richard  Peters,  for  his  confideratlon.  That  jrentlemaii 
returned  it  to  this  refpondent,  with  fome  amendmcRts 
affecting  the  form  only,  but  not  in  any  manner  touchy 
ing  the  fubilance. 

The  opinion  thus  agreed  to,  this  refpondent  thought 
it  proper  to  communicate  to  the  prifoner's  couniei. 
Several  reafons  concurred  in  favor  of  this  communica-- 
tion. 

In  the  firft  place,  this  refpondent  •a)n{idered  him- 
felf  and  the  court  as  bound  by  the  authority  of  the  for- 
mer decilions  ;  efpecialiy  the  lail  of  thenij  which  was  on 
the  (ame  cafe.  lie  coniidered  the  law  as  fettled,  and 
had  every  reafon  to  believe  that  his  coJleague  viewed 
jt  in  the  fame  iiffht.  It  was  not  fus;2;efted  or  under- 
itood,  that  any  new  evidence  was  to  be  offered ;  and 
he  kne^jr  that  if  any  fiiould  be  oflpred,  which  could  var 
ry  the  (^fc,  it  would  render  wholly  inapplicable  both  the 
opinioif^j^nd  the  former  decilions  on  v/hicli  it  was  found- 
ed. And  he  could  n-ot  and  did  not  fuppofe,  that  the 
prifoner's  counfel  would  be  deiirous  of  li^afting;,  yery 
precious  time,  in  addreiiing  to  the  court  au-'uicleis: ar- 
gument, en  a  point  v/hich  that  court  held  itfelf  precluv 
ded  from  deciding  in  their,  favor.  He  therefore  CQif- 
ceived*that  it  would  be  f^udering  the  counfel  a  fervice 
and  a  favor,  to  apprife  them  beforehand  of  '"the  view 
which  the  court  had  taken  of  the  fubject ;  fo  as  to  lej; 
them  {ee  in  time,  the  neceihty  of  endeavouring  to  pro- 
duce nev/  teftimony,  which  might  vary  the  c?-fe.,  and 
take  it  out  of  the  authority  of  former  dcciilons. 

Secondly,  There  were  more  than  one  hundred  ci- 
vi>caufe3  then  depending  in  the  faid  court,  as  appears 
by  the  exhibit  marked  No.  i,  which  this  refpondent 
prays  may  be  taken  as  part  ot-  this  his  anfwer.  Many 
of  th  oie  caufes  had  already  been  fubj^cled  to  great  de- 
lay, and  it  was  the  peculiar  duty  of  this  refpondent,  as 
preiiding'  judge,  tp.  take  care,  that  as  little  time  as.  pof- 
lible  fnould  be  unnecelfarily  confumed,  and  that  every 
convenient  and  proper  difpatch  fliouid  be  given  to  the 
bufmefs  of  the  citizens.  He  did  believe,  that  an  early 
coramunication  of  the  court's  opinion,  might  tend  to 
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the  faving  of  time,  and  confequently  to  the  dlfpatch  oT 
bufincfs. 

Thirdly,  As  the  court  held  itfelf  bound  by  the  for- 
mer deciiions,  and  could  not  therefore  alter  its  opinion 
in  confequence  of  any  argument  ;  and  as  it  was  the  du- 
ty of  the  court  to  charge  the  jury  on  the  law,  in  all  ca- 
fes fubmitted  to  their  conficleration,  he  knew  that  this 
opinion  muft  not  only  be  made  known  at  fome  period 
or  other  of  the  trial,  but  muft  at  the  end  of  the  trial  be 
exprefsly  delivered  to  the  jury  by  him,  in  a  charge  from 
the  bench :  and  he  could  uot  fuppofe,  and  cannot  yet 
imagine,  that  an  opinion,  wliich  was  to  be  thus  folemn- 
ly  given  in  charge  to  the  jury,  at  the  clofe  of  the  trial, 
could  make  any  additional  imprefiioD  on  their  minds, 
from  the  circumftance  of  its  bciiig  intimated  to  the 
counfel  before  the  trial  began,  in  the  hearing  of  thofe 
who  might  be  afterwards  fworn  on  the  jury. 

And,  laftly,  it  was  then  his  opinion,  and  ftill  is, 
that  it  is  the  duty  of  every  court  of  this  country,  and 
^vas  his  duty  on  the  trial  now  under  confideration,  to 
guard  the  jury  againft  erroneous  impreflions  refpecling 
the  laws  of  the  land.  Ke  well  knows,  that  it  is  the 
right  of  juries  in  criminal  cafes,  to  give  a  general  ver- 
dict  of  acquittal,  which  cannot  be  fet  afide  on  account 
of  its  beinsr  contrary  to  law,  and  that  hence  refults  the 
power  of  juries,  to  decide  on  the  law  as  v.-ell  as  on  the 
facts,  in  all  criminal  cafes.  This  power  he  holds  to  be  a 
facred  part  of  our  legal  privileges,  which  he  never  has 
^.ttempted,  and  never  will  attempt  to  abridge  or  to  ob- 
ftrucf.  But  he  alfo  knows,  that  in  the  exercife  of  this 
power,  it  is  the  duty  of  the  jury  to  govern  themfelves 
by  the  laws  of  the  land,  over  which  they  have  no  dif- 
penling  power  ;  and  their  right  to  expect  and  receive 
from  the  court  all  the  affiftance  which  it  can  give  for 
rightly  underftanding  the  law.  To  withhold  this  af- 
fiftance,  in  any  manner  whatever  ;  to  forbear  to  give  it 
in  that  way  which  may  be  moft  efteclual  for  prelerving 
the  jury  from  error  and  miftake  ;  would  be  an  aban- 
donment or  forgetfulnefs  of  duty,  which  no  judge  could 
juftify  to  his  confcience  or  to  the  laws.  In  this  cafe, 
therefore,  where  the  queftion  of  law  arifmg  on  tlie  in- 
dictment. 
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tilclment,  had  been  finally  fettled  by  authoritative  de- 
cifions,  it  was  the  duty  of  the  court,  and  efpecially  of 
this  refpondent  as  prefiding  judge,  early  to  apprife  the 
counfel  and  the  jury  of  thefe  deciiions,  and  their  effecl, 
fo  as  to  fave  the  former  from  the  danger  of  making  an 
improper  attempt  to-  miflead  the  jury  in  a  matter  of 
law,  2md  the  jury  from  having  their  minds  preoccupied 
by  erroneous  impreflions. 

It  was  for  thefc  reafons,  that  on  the  scd  day  of 
April,  i8©o,  when  the  faid  John  Fries  was  brought  into 
court,  and  placed  in  the  prifoners'  box  for  trial,  but  be- 
fore the  petit  jury  was  impannelled  to  try  him,  this  re- 
fpondent informed  the  abovementioned  William  Lewis, 
one  of  his  counfel,  the  aforefaid  Alexander  James  Dallas  ' 
FiOt  being  then  in  court,  "  that  the  court  had  delibe- 
rately confidered  the  indidment  againft  John  Fries  for 
treafon,  and  the  three  feveral  overt  acls  of  treafon  ftated 
therein  :  That  the  crime  of  treafon  was  defined  by  the 
conftitution  of  the  United  States  :  That  as  the  federal 
legillature  had  the  power  to  make,  alter,  or  repeal  laws, 
fo  the  judiciary  only  had  the  pov/er,  and  it  was  their  du- 
ty, to  declare,  expound  and  interpret  the  conftitution 
and  laws  of  the  United  States  :  That  it  was  the  duty 
of  the  court,  in  all  criminal  cafes,  to  ftate  to  the  petit  ju- 
ry, their  opinion  of  the  law  ariling  on.  the  facis  ;  but  the 
petit  jury  in  all  crirpinal  cafes,  were  to  decide  both  the 
law  and  the  fafts,  on  a  confideration  of  the  whole  cafe  : 
That  there  muft  be  fome  conftrudive  expofition  of  the 
terms  ufed  in  the  conftitution,  '  levying  war  againft  the 
United  States :'  That  the  queftion,  what  aces  amount- 
ed  to  levying  war  againft  the  United  States,  or  the  go- 
vernment thereof,  was  a  queftipn  of  law,  and  had  been 
decided  by  judges  Patterfon  and  Peters,  in  the  cafes  of 
Vigol  and  Mitchel,  and  by  judges  Iredell  and  Peters,  in 
the  cafe  of  John  Fries,  prifoner.  at  the  bar,  in  April  1799: 
That  judge  Peters  remained  of  the  fam.e  opinion,  which 
he  had  twice  before  delivered,  and  he,  this  refpondent, 
on  long  ap.d  great  confideration,  concurred  in  the  opin- 
ion of  judges  Patterfon,  Iredell,  and  Peters  :  That  to 
prevent  unneceftary  delay,  and  to  fave  time  on  the  trial 
t)f  John  Fries,  and  to  prevent  a  delay  of  jufticc,  in  the 
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p-tcjut  number  of  civil  caufes  depending  for  trial  at  thaS^ 
term,  the  court  had  drawn  up  in  writing,  their  opinion 
of  the  law,  ariling  on  the  overt  acbs,  ftated  in  the  indict-. 
ment  againft  John  Fries  ;  and  had  directed  David  Cald- 
v^cli  their  clerk,  to  make  out  three  copies  of  their  opin- 
ion, one  to  be  delivered  to  the  attorney  of  the  dillrift, 
one  to  the  couple!  for  the  prifoner,  and  one  to  the  petit 
jury,  after  they  ihould  have  been  impannelled  and  heard 
the  indiccment  read  to  them  by  the  clerk,  and  after  the 
diftrict  attorney  Ihould  have  ftated  to  them  the  law  on 
the  overt  acls  ailedged  in  the  indi^ment,  as  it  appeared 
to  him." 

After  thefe  obfcrvations,  this  refpoadent  delivered 
one  of  the  abovementioned  copies  to  the  aforefaid  Wil- 
liam Lewis,  then  attending  as  one  of  the  prifoner's 
counfel ;  who  read  part  of  it,  and  then  laid  it  down  on 
the  table  before  him.  Some  ebfervations  were  then 
made  on  the  lubje6r,  by  him  and  the  abovementioned, 
Alexander  James  Dallas,  who  had  then  come  into 
court ;  but  this  refpond&nt  doth  noi  nov/  recoiled  thofe 
ebfervations,  and  clnnot  undertake  to  flate  them  accu-^ 
rately. 

And  this  refpondent  further  faith,  that  the  papei^. 
marked  exhibit  No.  2,  and  herewith  exhi_pited,  whicl^ 
fee  prays  leave  to  make  part  of  this  his  anfwer,  is  a  true 
copy  of  the  original  opinion  drawn  up  by  him,  and  con- 
curred in  by  the  faid  Riphard  Peters,  as  above  fet  forth, 
which  original  opinion  is  now  in  the  poffeflion  of  this 
refpondent,  ready  to  be  produced  to.  this  honorable, 
court.  He  may  ho^ve  erred  in  forming  this  opinion,  and 
in  the  time  and  mariner  of  maldng  it  known  to  the 
counfel  for  the  prifoner.  If  he  erred  in  forming  it,  heV 
■  erred  in  common  with  his  colleague  and  witli  two  of 
his  predcceifors  ;  and  he  prefumes  to  hope  that  an  error 
which  has  never  been  d.eemed  criminal  in  them,  wiii 
notbe  imputed  as  a  crime  to  him,  who  was  led  into  it 
Jljr,  their  example  and  their  authoritv.  If  he  erred  in  the 
iime  and  manner  of  making  known  this  opinion,  he 
feels  a  paft  confidence,  that  v/ben  the  reafons  which  he 
has  ailedged  for  his  condud,  and  by  which  it  feemed  to_ 
'iiim  to  be  fully  juftified,  fliall  come   to  be  carefully 
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^rrei^l^ed,  they  will  be  fuflicient  to  prove,  if  not  that  thi^ 
■conduct  was  perfectly  regular  and  correct,  yet  that  he 
micrht  lincerely  have  confidered  it  as  right ;  and  that  in 
a  cafe  where  fo  much  doubt  may  exifl,  to  have  commit- 
ted a  miftake,  is  not  to  have  committed  a  crime. 

And  this  reipondent  further  anfwering  infifts,  that 
the  opinion  thus  delivered  to  the  prifoner^s  counfel; 
viz.  that  "  any  infurrection  or  rifmg  of  any  body  of 
people  within  the  United  States,  for  the  purpofe  of  re- 
iifting  or  preventing  by  force  or  violence,  under  any 
pretence  whatever,  the  execution  of  any  ftatute  of  the 
United  States,  for  levying  or  collecting  taxes,  or  for 
•any  other  object  of  a  general  or  national  concern,  is  le- 
vying war  againft  the  United  States,  within  the  con- 
templation and  true  meaning  of  the  conftitution  of  the 
United  States,"  is  a  legal  and  a  correct  opinion,  fupport- 
fed  not  bnly  by  the  two  previous  decifions  abovcmen- 
tioncd,  but  alfo  by  the  plaine-l  principres  of  law  and 
rcafon,  and  by  the  uniform  tenor  of  legal  adjudications 
in  England  and  Great  Britain,  from  the  revolution  in 
1688  to  this  time.  It  ever  was,  and  now  is  his  opinion 
that  the  peace  and  fafety  of  the  national  federal  govern- 
Inent,  muft  be  endangered,  by  any  other,  conftru6tion  of 
the  terms  "levying  war  againft  the  United  States,*' 
ufed  by  the  federal  conftitution ;  and  he  is  confident 
that  no  judge  of  the  federal  government,  no  judge  of  a 
luperior  ftate  court,  nor  any  gentleman  of  eftablifhed 
reputation  for  legal  knovvdedge,  would  or  could  delibe- 
rately give  a  contrary  opinion. 

If  however  this  opinion  were  erroneous,  this  ref- 
pondent  would  be  far  lefs  cenfurable  than  his  predecef- 
fors,  by  whofe  example  he  was  led  aflray,  and  by  whofe 
authority  he  conlidere'd  himfeif  bound.  Was  it  an  error 
to  confider  himfeif  bound  by  the  authority  of  their  pre- 
vious decifions  ?  If  it  were,  he  was  led  into  the  error  l,-' 
the  uniform  courf;  of  judicial  proceedings,  in  this  coun- 
try and  in  England,  and  is  fupported  in  it,  by  one  of  tl* 
fundamental  principles  of  cur  jurifprudence.  Can  iacS 
an  error  be  a  crime  or  mifdemeanor  ? 

If,  oi;  the  other  hand,  the  opinion  be  in  itfelf  cor- 
tectj  as  he  believes  and  infifts  that  it  is,  could  the  expref- 

fioa 


C     i6     ] 

Hon  ot  a  correft  opinion  on  the  law,  wherever  and  hov/- 
ever  made,  millead  the  jury,  infringe  their  rights,  or 
give  an  improper  bias  to  their  judgments  ?  Could  truth 
excite  improper  prejudice  ?  Could  the  jury  be  Icl's  pre- 
pared to  hear  the  law  difculTed,  and  to  decide  on  it  cor- 
rectly, becaufe  it  was  correctly  ftated  to  them  by  the 
court  ?  And  is  not  that  a  new  kind  of  offence,  in  this 
country  at  leaft,  which  coniiils  in  telling  the  truth,  and 
giving  a  correct  expolltion  of  the  law  ? 

As  to  the  fecond  fpecilic  charge  adduced  in  fupport 
of  the  iirft  article  of  impeachment,  Vv'hich  accufes  this 
refpondent  "  of  reftricting  the  counfel  for  the  faid  Fries, 
from  recurring  to  fuch  Englifh  authorities  as  they  be- 
lieved appofite,  or  from  citing  certain  ftatutes  of  the 
United  States,  which  they  deemed  illuftrative  of  the  po- 
fitions  upon  which  they  intended  to  reft  the  defence  of 
their  client,'*  this  refpondent  admits  that  he  did,  on  the 
above  mentioned  trial,  cxprefs  it  as  his  opinion  to  the 
aforefaid  counfel  for  the  prifoncr,  "that  the  decifions  in 
England,  in  cafes  of  indictments  for  treafon  at  common 
law,  againft  the  perfon  of  the  king,  ought  not  to  be  read 
to  the  jury,  on  trials  for  treafon  under  the  conftitution 
and  ftatutes  of  the  United  States  ;  becaufe  fuch  decifions 
could  not  inform,  but  might  miflead  and  deceive  the 
jury  :  that  any  decifions  on  cafes  of  treafon,  in  the  "courts 
of  England,  before  the  revolution  of  1 638,  ought  to  have 
very  little  influence  in  the  courts  of  the  United  States  ; 
that  he  would  permit  decifions  in  the  courts  of  England 
or  of  Great  Britain,  fmce  the  faid  revolution,  to  be  read 
to  the  court  or  jury,  for  the  purpofe  of  {hewing  what 
ads  have  been  conlldered  by  thofe  courts,  as  a  conitruc- 
tive  levying  of  war  againft  the  king  of  that  country,  in 
his  regal  capacity,  but  not  againft  his  perfon  ;  becaufe 
levying  war  againft  his  govermnentj  was  of  the  fame 
nature  as  levying  war  againft  the  govcrmnsjit  of  the  United 
States  :  but  that  fuch  deciftons,  neverthelefs,  were  not 
to  be  confidered  as  authorities  binding  on  the  courts  and 
juries  of  this  country,  but  merely  in  the  light  of  opin- 
ions entitled  to  great  refpect,  as  having  been  delivered 
after  full  confideration,  by  men  of  great  legal  learning 
and  ability. 

Thefe 
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TKefc  are  tlie  opinions  which  he  did,  on  that  occa- 
sion, deliver  to  the  coiinfel  for  the  prifoner,  and  which 
he  then  thought,  and  ftill  thinks,  it  was  his  duty  to  de- 
liver. I'he  counfellors  admitted  to  praflice  in  any  court 
of  juftice  are,  in  his  opinion,  and  according  to  univerfal 
practice,  to  be  confidered  as  ofHcers  of  fuch  courts,  and 
minifters  of  juftice  therein,  and  as  fuch,  fubjeft  to  the 
direction  and  control  of  the  court,  as  to  their  conduct 
in  its  prefence,  and  in  conducing  the  defence  of  crimi- 
nals on  trial  before  it. — As  counfel,  they  owe  to  the 
perfon  accufed,  diligence,  fidelity,  and  fecrecy,  and  to 
the  court  and  jury,  due  and  correct  information,  accord- 
ing to  the  belt  of  their  knowledge  and  ability,  on  every 
matter  .of  lav/ which  they  attempt  to  adduce  in  argu- 
ment. The  court,  on  the  other  hand,  hath  power,  and 
is  bound  in  duty,  to  decide  and  direct  what  evidence, 
whether  by  record  or  by  precedents  of  decifions  in 
courts  of  juftice,  is  proper  to  be  admitted  for  the  eftab- 
lifliment  of  any  matter  of  law  or  fa«ft.  Confequently, 
fhould  counfel  attempt  to  read  to  a  jury,  as  a  law  ftill 
in  force,  a  ftatute  wlrich  had  been  repealed,  or  adecifion 
which  had  been  reverfed,  or  the  judgments  of  courts  in 
countries  whofe  laws  have  no  connection  with  ours,  it 
would  be  the  duty  of  the  court  to  interpcfe,  and  prevent 
fuch  an  impoiition  being  practifed  on  the  jury.  For  thefe 
reafons,  this  refpondent  thinks  that  his  conduct  was  cor- 
rect, in  expreliing  to  the  counfel  for  Fries,  the  opinions 
ftated  above.  He  is  not  bound  to  anfwer  here  for  the 
correctnefs  of  thofe  principles,  though  he  thinks  them 
inconteftible  ;  but  merely  for  the  correctnefs  of  his  mo- 
tives in  delivering  them.  A  contrary  opinion  would 
convert  this  honorable  court,  from  a  court  of  impeach- 
ment into  a  court  of  appeals  ;  and  would  lead,  directly 
to  the  ftrange  abfurdity,  that  v/heijever  the  judgment  of 
an  inferior  court  fhould  be  reverfed  on  appeal  or  writ  of 
error,  the  juds^es  of  that  court  muft  be  convicted  of  hieh 
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crimes  and  mifdem.eanors,  and  turned  out  of  office  :  that 
error  in  judgment  is  a  puniihable  oifcnce,  and  that  crimes 
may  be  committed  without  any  criminal  intention. — 
Againft  a  doctrine  fo  abfurd  and  mifchicvous,  fo  con- 
trary to  every  notion  of  juftice  hitherto  entertained,  fo 
C     "^  utterly 
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utterly  fubvcrfive  of  all  that  part  of  our  fyfleni  of  jurif- 
jirudence,  which  has  been  wifely  and  humanely  eftab- 
liflied  for  the  protcclion  of  innocence,  this  refpondent 
deems  it  his  duty  now,  and  on  every  (itoccafion,  to  en- 
ter his  protcft  and  lift  up  his  voice  ;  and  he  trufts  that 
in  the  difcharge  of  this  duty,  infinitely  more  important 
to  his  country  than  to  himfelf,  he  lliall  fmd  approbation 
and  fupport  in  the  heart  of  every  American,  of  every 
iTian  throughout  the  world,  -^^'ho  knows  the  bleflings  of 
civil  liberty,  or  refpeds  the  principles  of  univerfal  juf- 
tice. 

It  is  only  then,  for  the  corrednefsof  his  motives  in 
delivering  thefe  opinions,  that  he  can  now  be  called  to 
"anfwer  ;  and  this  correftnefs  ought  to  be  prefumed,  un- 
lefs  the  contrary  appear  by  fome  direct  proof,  or  by  fome 
violent  prefumption,  ariiing  from  his  general  condu<?: 
on  the  trial,  or  from  the  glaring;  impropriety  of  the 
opinion  itfelf.  For  he  admits  that  cafes  maybe  fup- 
pofed,  of  an  opinion  delivered  by  a  judge,  fo  palpably 
erroneous,  uniuil,  and  opprefiive,  as  to  preclude  the 
poflibility  of  its  having  proceeded  from  ignorance  or 
miftake. 

Do  the  opinions  now  under  confideration  bear  any 
of  thefe  m.arks  ?  Tliis  honorable  court  need  not  be  in- 
formed that  there  has  exifted  in  England  no  fucli  thing 
as  treafon  at  common  law,  fince  the  year  1350,  when 
the  ftatute  of  the  25th  Edward  III,  chap.  2,  declaring 
what  alone  Ihould  in  future  be  judged  treafon, was  paffed. 
Is  it  perfectly  clear  that  decifions  made  before  that  lla- 
tute,  450  years  ago,  when  England,  with  the  reft  of 
Europe,  was  ftill  v/rapped  in  the  deepeft  gloom  of  igno- 
rance and  barbarifm  ;  when  the  fyftem  of  Englifli  ju- 
rifprudencc  was  ftill  in  its  infancy  ;  when  law  and  juftice 
and  reafon  were  perpetually  trampled  under  foot  by 
feudal  oppreflion  and  feudal  anarchy ;  when,under  an  able  ■ 
and  vigorous  monarch,  every  thing  was  adjudged  to  be 
treafon  which  he  thought  lit  to  call  fo,  and  under  a 
weak  one  nothing  was  confidered  as  treafon  which  tur- 
bulent, powerful  and  rebellious  nobles  thought  fit  to 
perpetrate  ;  is  it  perfectly  clear  that  decifions  made  at 
fuch  a  time,  and  under  fuch  circuniftanccs,  ought  to  be 
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received  by  the  courts  of  this  country  as  authorities  to 
govern  their  decilions,  or  lights  to  guide  the  underttand- 
ing  of  juries?  Is  it  perfectly  clear  that  decilions  made, 
an  England,  on  the  fubjecl  of  treafon,  before  the  revolu- 
tion of  1668,  by  which  alone  the  balance  of  the  Englilli 
conftitution  was  adjufted,  and  the  Englifti  liberties  were 
lixt  on  a  firm  bafis ;  decilions  made  either  during  the 
furious  civil  wars,  in  which  two  rival  families  contended 
for  the  crown  ;  when,  in  the  vicillitudes  of  war,  death 
and  coniifcation,  in  the  forms  of  law,  continually  w^alk- 
cd  in  the  train  of  the  vidors,  and  actions  were  treafon- 
able  or  praife-v/orthy,  according  to  the  preponderance 
of  the  party  by  v/hofe  adherents  they  were  perpetrated  ; 
during  the  reigns  of  three  able  and  arbitrary  monarchs, 
who  fucceeded  this  dreadful  confiicl,  and  relaxed  or  in- 
vigorated the  law  of  treafon,  according  to  their  anger, 
their  policy  or  their  caprice ;  or  dyring  thofe  terrible 
ftruggles  between  the  principles  of  liberty,  not  yet  well 
defined  or  underfi:ood,  on  one  hand,  and  arbitrary  pow- 
er, infinuating  itfelf  under  the  forms  of  the  conititu- 
tion,  on  the  other  ;  ftruggles  which  prefented  at  fome 
times  the  wildefi;  anarchy,  at  others,  the  extremes  of 
fervile  fubmifilon,  and  after  having  brought  one  king 
to  the  fcafibld,  ended  in  the  expulfion  of  another  from 
his  throne  ;  Is  it  clear  that  decifions  on  the  law  of  trea- 
fon, mada  in  times  like  thefe,  ought  not  only  to  be  re- 
ceived as  authorities  in  the  courts  of  this  country,  but 
alfo  to  have  great  influence  on  their  decifions  i*  Is  it 
clear  that  decifions  made  in  England,  as  to  what  acts 
will  amount  to  levying  war  againfi:  the  king,  perfon- 
ally,  and  not  againfi:  his  government,  are  applicable  to 
the  conftitution  and  laws  of  this  country  ?  Is  it  clear 
that  fuch  Englifli  decifions  on  the  fubjeft  of  treafon,  as 
are  applicable  to  our  conftitution  and  laws,  are  to  be  re- 
ceived in  our  courts,  not  merely  as  the  opinions  of 
learned  and  able  men,  which  may  enlighten  their  judg- 
ment, but  as  authorities  which  ought  to  govern  abfo- 
iutely  their  decifions  ?  Is  all  this  fo  clear,  that  a  judge 
could  not  honeftJy  and  fincerely  have  thought  the  con- 
trary ?  that  he  could  not  have  expreiTed  an  opinion  to 
t}ie  contrary,  without   corrupt  or  irnproper  motives  ? 
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If  it  be  not  thus  clear,  then  muft  it  be  admitted  that  this, 
refpondent,  lincerely  and  honeftly,  and  in  the  beft  of 
his  judgment,  conlidered  thefe  dcciiions  as  wholly  inad- 
miilible,  or  admiffible  only  for  the  purpofes  and  to  the 
extent  which  he  pointed  out. 

And  if  he  did  fo  confidcr  them,  was  it  not  his  duty 
to  prevent  their  being  read  to  the  jury,  except  under 
thofe  reftriclions,  and  for  thofe  purpofes  ?  Would  his 
duty  permit  him  to  fit  filently  and  fee  the  jury  impofed 
on  and  mifled  ?  to  lit  filently  anci  hear  a  book  read  to. 
them  as  containing  the  law,  which  he  knew  did  not 
contain  the  law  ?  Such  filence  would  have  rendered  him. 
a  party  to  the  deception,  and  would  have  juftly  fubjecled 
him  to  all  the  contumely,  which  a  confcientious  and 
courageous  difcharge  of  his  duty,  has  fo  unmeritedly 
brought  on  his  name. 

With  refped  to  the  flatutes  of  the  United  States, 
which  he  is  charged  with  having  prevented  the  prifon- 
er's  counfel  from  citing  on  the  aforefaid  trial,  he  denies 
that  he  prevented  any  act  of  Congreis  from  being  cited, 
either  to  the  court  or  jury,  on  the  laid  trial ;  or  declared, 
at  any  time,  that  he  would  not  permit  the  prifoner's 
counfel  4:o  read  to  the  jury,  or  to  the  court,  any  acl  of 
Congrefs  whatever.  Nor  does  he  remember  or  believe, 
that  he  expreffed  on  the  faid  trial,  any  difapprobation 
of  the  conduct  of  the  circuit  court  before  whom  the  faid 
cafe  was  firft  tried,  in  permittinsj  the  act  of  Con";refs 
relating  to  crimes  lefs  than  treafon,  commonly  called  the 
/edition  ad:^  to  be  read  to  the  jury.  He  admits  indeed 
that  he  was  then  and  ilill  is  of  opinion,  that  the  faid  acl 
of  Congrefs  was  wholly  irrelevant  to  the  iffue,  in  the 
trial  of  John  Fries,  and  therefore  ought  not  to  have  been 
read  to  the  jury,  or  regarded  by  them.  This  opinion 
may  be  erroneous,  but  he  trufts  that  the  following  rea- 
fons  on  which  it  was  founded,  will  be  confidcred  by  this 
honorable  court,  as  fufficientiy  llrong  to  render  it  pof-^ 
fible,  and  even  probable,  that  fuch  an  opinion  might  be 
fincerely  held  and  honeftly  expreffed  :— ift.  That  Con- 
grefs did  not  intend  by  the  fcdition  law,  to  define  the 
crime  of  treafon  by  "  levying  war."  Treafdn  and  fedi- 
tion  are  crimes  very  diflind  in  their  nature,  and  fjbject 
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to  very  difFerent  punifliments;  the  former  by  death, 
and  the  latter  by  fine  and  imprifonment.  2dly5  The 
fedition  law  makes  a  combination  or  confpiracy,  with 
intent  to  impede  the  operation  of  any  law  of  the  United 
States,  or  the  advifing  or  attempting  to  procure  any  in- 
iurrecliion  or  riot,  a  high  mifderneanor  punifliable  by 
line  and  imprifonment ;  but  a  combination  or  confpir- 
acy with  intent  to  prevent  the  execution  of  a  law,  or 
with  intent  to  raife  an  infurreclion  for  that  purpofe,  or 
even  with  intent  to  commit  treafon,  is  not  treafon  by  "le- 
\7ing  war^againft  the  United  States, unlefs  it  be  followed 
by  an  attempt  to  carry  fuch  combination  or  confpiracy  in- 
to effect,  by  adual  force  or  violence.  3dly,  The  conftitu* 
tion  of  the  United  States  is  the  fundamental  and  fu- 
preme  law,  and  having  defined  the  crime  of  treafon, 
Congrefs  could  not  give  any  legiflative  interpretation  or 
expofition  of  that  crime,  or  of  the  part  of  the  conftitu- 
tion  by  which  it  is  defined.  4thly,  The  judicial  autho- 
rity of  the  United  States  is  alone  veiled  with  power  to 
expound  their  confi:itution  and  laws. 

And  this  refpondent  further  anfwering  faith,  that 
after  the  above  mentioned  proceedings  had  taken  place 
in  the  faid  trial,  it  v/as  poftponed  until  the  next  day, 
Wednefday,  April  23d,  1800  ;  when  at  the  meeting  of 
the  court,  this  refpondent  told  both  the  above  mentioned 
counfei  for  the  prifoner,  "  that  to  prevent  any  mifun- 
derftanding  of  any  thing  that  had  palled  the  day  before, 
he  would  inform  them  that  although  the  court  retained 
the  fame  opinion  of  the  lav/,  arifing  on  the  overt  acts 
charged  in  the  indictment  againft  Fries,  yet  the  counfei 
would  be  permitted  to  offer  arguments  to  the  court,  for 
the  purpofe  of  Ihewing  them  that  they  were  miftaken  in 
the  law ;  and  that  the  court,  if  fatisfied  that  they  had 
erred  in  opinion,  would  correct  it :  and  alfo  that  the 
counfei  would  be  permitted  to  argue  before  the  petit 
jury,  that  the  court  were  millaken  in  the  law."  And 
this  refpondent  added,  that  the  court  had  given  no  opin- 
ion as  to  the  facts  in  the  cafe,  about  v/hich  both  the 
counfei  had  declared  that  there  would  be  no  controverfy. 

After  fome  obfervations  by  the  faid  William  Lewis 
and  Alexander  James  Dallas,  they  both  declared  to  the 

court. 


C       22       3 

court,  "that  they  did  not  any  longer  confider  themfelves 
as  the  counfel  for  John  Fries  the  prifoner."  This  ref- 
pondent  then  afked  the  faid  John  Fries,  whether  he 
wiihcd  the  court  to  appoint  other  counfel  for  his  de- 
fence ?  He  refufed  to  have  other  counfel  alligned  ;  in 
^yhich  he  a<5led,  as  this  refpondent  believes  and  charges, 
by  the  advice  of  the  faid  William  Lewis  and  AlexaHcler 
James  Dallas  :  whereupon  the  court  ordered  the  faid 
trial  to  be  had  on  the  next  day,  Thurfday,  the  24th  of 
April,  1800. 

On  that  day  the  trial  was  proceeded  in  ;  and  before 
the  jurors  were  fworn,  they  were,  by  the  direction  of 
the  court,  feverally  aiked  on  oath,  whether  they  were 
in  any  way  related  to  the  prifoner,  and  wliethcr  they 
had  ever  formed  or  delivered  any  opinion  as  to  his  guilt ' 
or  innocence,  or  that  he  ought  to  be  punifiied  ?  Three 
of  them  anfwerins:  in  the  ailirmative  were  vv'ithdrawn 
from  the  pannel.  The  faid  John  Fries  was  then  informed 
by  the  court,  that  he  had  a  right  to  challenge  thirty-five 
of  the  jury,  without  jhcwing  any  caufe  of  challenge 
againft  them,  and  as  many  more  as  he  could  fliew  caufe 
of  challenge  againfc.  He  did  accordingly  challenge  pe- 
remptorily thirty-fourof  the  jury,  and  the  trial  proceeded. 
In  the  evening,  the  court  adjourned  till  the  next  day, 
Friday,  the  25th  of  April ;  when,  after  the  diftricl  attor- 
ney had  ftated  the  principal  fads  proved  by  the  witnefi.es,' 
and  had  applied  the  law  to  thofe  facts,  this  refpondent, 
with  the  concurrence  of  his  colleague,  the  faid  Richard 
Peters,  delivered  to  the  jury  the  charge  contained  and 
expreiled  in  exhibit  marked  No.  3,  and  herewith  filed, 
which  he  prays  may  be  taken  as  part  of  this  his  anfwer. 

Im.mediately  afier  the  petit  jury  had  delivered  their 
verdict,  this  r<;fpondent  informed  the  faid  Fries,  from 
the  Bench,  that  if  he,  or  i^-ny  perfon  for  him,  could  fnew 
any  legal  ground,  or  fuilicient  caufe,  to  arreft  the  judg- 
ment, ample  time  would  be  allowed  him  for  that  pur- 
pofe.  But  no  caufe  being  Ihewn,  fentence  of  death  was 
paffed  on  the  faid  Fries,  on  Tuefday  the  2d  day  of  May, 
1800,  thelaft  day  of  the  term  ;  and  he  was  afterwards 
pardoned  by  John  Adams,  then  Prelident  of  the  United 
i>tates. 

iind 


C    23    3      ' 

And  tins  refpondent  further  anfwering  faith,  that 
if  the  two  inftances  of  mifconducl  firft  ftated  in  fupport. 
of  tlic  general  charge,  contained  in  the  firft  article  of  im- 
peachment, were  true  as  alleged,  yet  the  inference  drawn 
from  them,  viz.   "  that  the  faid   Fries  was  thereby  de- 
prived of  the  benefit  of  counfel  for  his  defence,"  is'  nr 
true.     He  inlifts  that  the  fiid  Fries  wp_A(-rs-        '^'^ 
benefit  of  counfel,  not  by  any  m.ifcor' 
dent,  but  by  the  conduct  and  advkf 
tioned  William  Lewis  and  Alexan^ 
having:  been,    with  their   own   cg 
court  as  counfel  tor  the  prifonej^ 
defence,  and  advifed  him  to  refw 
offered  to  him  by  the  court,  under 
had  been  prejudged,  and  their  libei\ 
defence,  according  to  their  own  juS'^ 
reflricled  by  this  refpondent ;  but  in  re^ 
knew  the  law  and  the  facts  to  be  againf 
cafe  to  be  defperate,  and  fuppofed  that  theil 
themfelves  under  this    pretence,   might 
againft  the  court ;  might  give  rife  to  an  opij 
pVifoner  had  not  been  fairly  tried  ;  and  in  t^ 
conviftion,  which  from  their  knowledge  of  c*.^ 
the  facts  they  knew  to  be  almoll  certain,  mighi 
prifoner  in  an  application  to  the  Prefident  for  a  p 
That  fuch  was  the  real  motive  of  the  faid  prifoner's 
fel,  for  depriving  their  client  of  legal  afTiftance  on 
trial,  this  refpondent  is  fully  perfuaded,  and  expec1:s\v, 
make  appear,  not  only  from   the  circumftances  of  the 
cafe,  but  from  their  own  frequent  and  public  declara- 
tions. 

As  little  can  this  refpondent  be  jufdy  charged  with 
having  by  any  conduct  of  his,  endeavored  to  "  wreft 
from  the  jury  their  indifputable  right  to  hear  argument, 
and  determine  upon  the  queition  of  law  as  well  as  xh^ 
queftion  of  fact  involved  in  the  verdict  which  they  were 
required  to  give."  He  denies,  that  he  did  at  any  time 
declare  that  the  aforefaid  counfel  fhould  not  at  any  time 
addrefs  the  jury,  or  did  in  any  manner  hinder  them 
from  addrefling  the  jury  on  the  law  as  v^^ell  as  on  the 
facTis  arifmg  in  the  cafe.     It  was  exprefsly  ftated  in  the 
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^n  delivered  as  above  fct  forth  to  William 
'  had  a   right  to  determine  the  law* 
-i  the  faid  William  Lewis  and  Al- 
'•e  exprefsly  informed,  before 
on   to   abandon  the  defence, 
)  argue  the  law  to  the  jury. 
It  the  faid  William  Lewis  did 
red  to  him  as  aforcfaid,  ex- 
rhe  beginning  of  it,  and  of 
t  knowing  its  contents  :  and 
.    es  Dallas  read  no  part  of  the 
ar  ago,  when  he  fiw  a  very 
t  by  a  certain  W.  S.  Biddle. 
ther  anfwering,  faith,  that 
.1  of  the  United  States,  crjil 
r  perfons,  are  fubjecl  to  im- 
.y  for  treafon,  bribery,  corrup- 
le  or  mifdemeanor,  confifting  in 
.ed,  in  violation  of  fome  law  for- 
ng  it ;  on  conviction  of  which  acb, 
d  from  office  ;■  and  may  after  con- 
and  punifiied' therefor,  according  to 
jarly  refults,  that  no  civil  officer  of  the 
n  be  impeached,  except  for  fome  offence 
.lay  be  indidled  at  law ;  and  that  no  evi- 
received  on  an  impeachment,  except  fuch 
ictment  at  lav/,  for  the  fame  offence,  would 
le.     That  a  judge  cannot  be  indicted  or  pun- 
/rding  to  law,  for  any  act  whatever,  done  by 
-lis  judicial  capacity,  and  in  a  matter  of  which  he 
.rifdiction,  through  error   of  judgment   merely, 
out  corrupt  motives,  however  manifeft  his  error 
,y  be,  is  a  principle  reiling  on  the  plaineft  maxims  ot 
c;afon  and  juflice,  fupported  by  the  highefl  legal  author- 
ity, and  fanctioned  by  the  univcrfal  fcnfe  of  mankind. 
He  hath  already  endeavored  to  fhew,  and  he  hopes  with 
fuccefs,   that  all  the  opinions  delivered  by  him  in  the 
ourfe  of  the  trials  now  under  confideration,  were  cor- 
'd:  in  themfelves,  and  in  the  time  and  manner  of  ex- 
reffing  them  ;  and  that  even  admitting  them  to  have 
"en  incorrect,  there  was  fuch  ftrong  reafon  in  their  fa- 
vor. 
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•vor,  as  to  remove  from  his  conduct  every  fufpicion  of 
improper  motives.  If  thefe  opinions  were  incorred,  his 
miltakc  in  adopting  them,  or  in  the  time  or  manner  of 
^xpreffing  them,  cannot  be  imputed  to  him  as  an  offence 
of  any  kind,  much  lefs  as  a  high  crime  knd  mifdemea- 
nor,  for '  which  he  ought  to  be  removed  from  ofEce  ; 
unlefs  it  can  be  (hewn  by  clear  and  legal  evidence,  that  he 
a<5led  from  corrupt  motives.  Should  it  be  confidered  that 
fome  impropriety  is  attached  tc  his  conduct,  in  the  time 
and  mode  of exprefling  any  of  thefe  opinions;  ftill  he 
apprehends,  that  a  very  Vv'ide  diftercnce  exiiis  between 
fuch  impropriety,  the  cafual  etTed  of  human  infirmity, 
and  a  high  crime  and  mifdemeanor  for  which  he  may 
,be  impeached,  and  muft  on  conviction  be  removed  from 
office. 

Finally,  this  refpondent,  hjiving  thus  laid  before  this 
honorable  court  a  true  ftate  of  his  cafe,  fo  far  as  refpects 
the  firft  article  of  impeachment,  declares,  upon  the 
ftricleft  review  of  his  conduct  durina;  the  whole  trial  of 
John  Fries  for  treafon,  that  he  was  not  on  that  occaiion 
unmindful  of  the  folemn  duties  of  his  office  as  judge  ; 
that  he  faithfully  and  impartially,  and  according  to  th« 
beft  of  his  ability  and  underftanding,  difcharged  thofe 
duties  towards  the  faid  John  Fries  ;  and  that  he  did  not, 
in  any  manner  during  the  faid  trial,  conduct  himfelf  ar- 
bitrarily, unjuftly  or  oppreffively,  as  he  is  accufed  by  the 
honorable  the  Houfe  of  Reprefentatives. 

And  the  faid  Samuel  Chafe,  for  plea  to  the  faid  lirft 
article  of  impeachment,  faith,  that  he  is  not  guilty  of 
any  high  crime  or  mifdemeanor,  as  in  and  by  the  faid 
iirit  article  is  alledged  ;  and  this  he  prays  m.ay  be  in- 
quired of  by  this  honorable  court  in  fuch  manner  as  law 
and  jufiice  fhali,  feem  to  them  to  require. 

The  fecond  article  of  impeachment  charges,  that 
this  refpondent,  at  the  trial  of  James  Thompfon  Cailen- 
der  for  a  libel,  in  May  1800,  did,  "with  intent  to  op- 
prefs  and  procure  the  conviction  of  the  faid  Callender, 
over -rule  the  objefticn  of  John  Baifct,  one  of  the  jury, 
who  wifhed  to  be  excufed  from  fcrving  on  the  faid  trial, 
becaufe  he  had  made  up  his  mind  as  to  the  publication 
from  which  the  w^oi  ds,  charged  to  be  libellous  in  the  in- 
diftment,  were  ex  crafted.'*  In 
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In  anfwcr  to  this  article,  this  refpondent  admits  that 
he  did,  as  one  of  the  afibciate  juilices  of  the  fupreme 
court  of  the  United  States,  hold  the  circuit  court  of  fhc 
United  States,  for  the  diftricl  of  Virginia,  at  Richmond, 
on  Thurfday  the  22d  day  of  May,  in  the  year  1800,  and 
from  that  day,  till  the  30th  of  the  fiime  month  ;  when 
Cyrus  GrifEn,  then  diltrid  judge  of  the  United  States 
for  the  diftricl  of  Virginia,'' took  his  feat  in  the  faid 
court  J  and  that  during  the  refidue  of  that  feflion  of  the 
faid  court,  which  continued  till  the  day  of 

June,  in  the  flime  year,  this  refpondent  and  the  faid  Cy- 
rus Griffin,  held  the  faid  court  together.  But  how  far 
any  of  the  other  matters  charged  in  this  article,  are 
founded  in  truth  or  law,  will  appear  from  the  following 
ffatement  ;  which  he  fubmits  to  this  honorable  court, 
by  way  of  anfwer  to  this  part  of  the  accufation. 

By  an  acl  of  Congrefs  pafTed  on  the  4th  day  of  May, 
A.  D.  1798,  it  is  among  other  things  enacted,  "  That 
if  any  perfon  fiiall  write,  print,  utter  or  publitli,  or  (hall 
knowingly  and  wittingly  aflift  and  aid  in  writing,  print- 
ing, uttering  or  publilhing,  any  falfe,  fcandalous,  and  ma- 
licious writing  or  writings,  againft  the  Prefident  of  the 
United  States,  with  intent  to  defame,  or  to  brino;  him 
into  coatempt  or  dilrepute,  fuch  perfon,  being  thereof 
convicted,  fhail  be  punifhed  by  fine,  not  exceeding  two 
thoufand  dollars,  and  by  imprifonment,  not  exceeding 
two  years :"  and  "  that  if  any  perfon  fliall  be  profecut- 
cd  under  this  aft,  it  fhall  be  lawful  for  him  to  give  in  evi- 
dence in  his  defence,  the  truth  of  the  matter  contain- 
ed in  the  publication  charged  as  a  libel  ;  and  the 
jury  {hall  have  a  right  to  determine  the  law  and 
tTie  fad,  under  the  direction  of  the  court,  as  in  other 
cafes,"  as  in  and  by  the  faid  act,  commonly  called  the 
/edition  law,  to  which  this  refpondent  begs  leave  to  refer 
this  honorable  court,  will  more  fully  appear. 

At  the  meeting  of  the  laft  abovementioned  circuit 
court,  this  refpondent,  as  required  by  the  duties  of  his 
ofSce,  delivered  a  charge  to  the  grand  jury  ;  in  which, 
according  to  his  conflant  practice,  and  to  his  duty  as  a 
judge,  he  gave  in  charge  to  them,  feveral  ads  of  Con- 
grefs for  the  punifliment  of  offena:s,  and  amon^  them, 
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the  abovementloncd  acl,  called  the  fedition  hw;  and 
directed  ihe  faid  jury  to  make  particular  inquiry,  con- 
cerning any  breaches  of  theie  ilatutes  or  any  of  them, 
within  the  diftrid  of  Virginia.  On  the  24th  day  of 
May,  1800,  the  laid  jury  found  an  indiclment  againft 
one  James  Thompfon  Callender,  for  printing  and  pub- 
liilimg  againft  the  form  of  the  faid  acl  of  Congrefs,  a 
falle,  fcandalous,  and  malicious  libel,,  called  "  The  Prof- 
peel  berore  Us,"  againft  John  Adams,  then  Prcfident  of 
the  United  States,  in  his  olncial  character  as  Preildent ; 
as  appears  by  an  official  copy  of  the  faid  indiclment, 
marked  exhibit  No.  4,  which  this,  refpondent.  beg^ 
leave  to  make  part  of  this  his  anfwer. 

On  Wednefday,  the  28rh  of. the  fame  month,  May, 
iSco,  Philip  Norbonne  Nicholas,,  efq..  now  attorney 
g'eneral  of  the  ftate  of  Virginia,  and  George  Hay,  efq. 
"now  diftricb  attorney  of  the  United  States,  for  the  dil- 
tricl  of  Virginia,  appeared  in  the  faid  circuit  court  as 
counfei  for  the  faid  Callender ;  and  on  Tuesday  the  3d. 
of  June  following,  liis  trial  commenced,,  before  this  ref- 
pondent, and  the  laid  Cyrus  Griffin,  who  then  fat  as  af- 
fiftant  judge.  The  petit  jurors  being  called  over,  eight 
ot  them  appeared,  namely,  Robert  Gamble,  Bernard , 
Mackham,  John  Barrcll,  William  Auftin,  William  Rich- 
ardfon,  Thomas  Tinflcy,  Matthew  Harvey  and  John 
Ballet  ;  who  as  they  came  to  the  book  to  be  fworn, 
were  feverally  alked  on  oath,  by  direftion  of  the  court, 
"  whether  they  had  ev^er  formed  and  delivered  any 
opinion  refpecling  the  fubjecl  matter  then  to  be  tried,  or 
concerning  the  charges  contained  in  the  indictment  ?" 
Thev  all  anfwered  in  the  ncsrative,  and  were,  fv/orn  in 
chief  to  try  the  iiine  :  the  counfel  for  the  laid  Callen- 
der declaring,  that  it  v/as  unneceflary  to  put  this  quef- 
lion  to  the  other  four  jurymen.  William  Mayo,.  James 
Hayes,  Henry  S.  Shore  and  John  Prior,  they  alfo  were 
in;imediately  fworn  in  chief.  No  challenge  was  made 
by  the  faid  Callender  or  his  counfel,  to  any  of  thefe  ju- 
rors f  but  the  faid  counftl  declared  that  they  would  re- 
ly on  the  anfwer  that  ftiould  be  given  by  the  faidjurors, 
jt.o  the  queftion  thus  put  by  order  of  the  court. 

After  the  abovementioned  John  EaiTet,  whom  this 
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refpondcnt  fuppofes  and  admits  to  be  the  perfon  men- 
tioned in  the  article  of  impeachment  now  under  conH- 
deration,  had  thus  anfwered  in  the  negative^,  to  the 
queftion  put  to  him  by  order  of  the  court,  as  abovemen- 
tioned,  which  this  refpondent  ftates  to  be  the  legal  and 
proper  queftion,  to  be  put  to  jurors  on  fuch  occafions, 
he  expreffcd  to  the  court,  his  wifh  to  be  excufed  froiu 
ferving  on  the  faid  trial,  becaufe  he  had  made  up  his 
mind,  or  had  formed  his  opinion,  "  that  the  publication, 
called  '  The  Profpecl  before  Us,*  from  which  the  words 
charged  in  the  indictment  as  libellous,  were  faid  to  be 
extraded,  but  which  he  had  never  feen,  was,  according 
to  the  reprefentation  of  it,  which  he  had  received, 
within  the  fedition  law."  But  the  court  did^not  con- 
fider  this  declaration  by  the  faid  John  Bailet,  as  a  fuffi- 
cient  reafon  for  withdrawing  him  from  the  jury,  and 
accordingly  direfted  him  to  be  fworn  in  chief. 

In  this  opinion  and  decillon,  as  in  all  the  others  de- 
livered during  the  trial  in  queftion,  this  refpondent 
concurred  with  his  coUeague,  the  aforementioned  Cy- 
rus Griffin,  in  whom  none  of  thefe  opinions  have  beea 
conlidered  as  criminal.  He  contends  that  the  opinion 
itfelf  was  legal  and  correct ;  and  he  denies  that  he  con- 
curred in  it,  under  the  influence  of  any  "  fpirit  of  perfe- 
cution  and  injuftice,"  or  with  any  "  intent  to  opprefs 
and  procure  the  conviction  of  the  prifoner  ;'*  as  is  moft 
untruly  alledged  by  the  fecond  article  of  impeachment. 
His  reafons  were  correct  and  leiral.  He  will  fubmit  them 
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with  confidence  to  this  honorable  court  ;  which,  al- 
though it  cannot  condemn  him  for  an  incorrect  opin- 
ion, proceeding  from  an  honeft  error  in  judgment,  and 
ought  not  to  take  on  itfelf  the  power  of  inquiring 
into  the  correctnefs  of  his  decifions,  but  merely  that  of 
examining  the  purity  of  his  motives  ;  will,  neverthelefs 
weigh  his  reafons,  for  the  purpofe  of  judging  how  far 
they  are  of  fulncient  force,  to  juftify  a  belief  that  they 
might  have  appeared  fatisfaiftory  to  him.  If  they  might 
have  fo  appeared,  if  the  opinion  which  he  founded  on 
them  be  not  fo  palpably  and  glaringly  wrong,  as  to  car- 
ry with  it  internal  evidence  of  corrupt  motives,  he  can- 
not in  delivering  it  have  committed  an  offence. 

This 
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This  honorable  court  need  not  be  infornried,  that  it , 
is  the  duty  of  courts  before  which  criminal  trials  tak^ 
place,  to  prevent  jurors  from  being  excufedfor  liglrt-and 
infufBcient  caufes.  If  this  rule  were  not  obferved,  it 
would  follow,  that  as  ferving  on  fuch  trials  as  a  juror,  is 
apt  to  be  a  very  difagreeable  bufinefs,  efpeciaily  to  thofe 
beft  qualified  for  it,  there  would  be  a  great  difficulty, 
and  often  an  impoffibility,  in  finding  proper  juries.  The 
law  has  therefore  ellablifhed  a  fixed  and  general  rule  on 
this  fubjecl,  calculated  not  to  gratify  the  wifhes  or  the 
imrealbnable  fcruples  of  juror's,  but  to  fecure  to  the  par- 
ty accufed,  as  far  as  in  the  imperfection  of  human  na- 
ture it  can  be  fecured,  a  fair  and  impartial  trial.  The 
criterion  eftabliihed  by  this  rule  is,  "  that  the  juror 
flands  indifferent  between  the  government  and  the  per- 
fon  accufed,  as  to  the  m.atter  in  iffue^  on  the  indict- 
ment." This  indifference  is  always,  accordine:  to  a  well 
known  maxim  of  law,  to  be  prefumed,  unlefs  the  con- 
trary appear  ;  and  the  contrary  may  be  alledgctl  by  v/ay 
of  excuie  by  the  juror  himfelf,  or  by  the  prifoner  by 
way  of  challenge.  Even  if  not  alledp^ed,  it  may  be  in- 
quired into  by  the  court  of  its  own  mere  motion,  or  on 
the  fuggefiion  of  the  prifoner,  and  it  may  be  eftablifhed 
by  the  confeSon  of  the  juror  himfelf,  on  oath,  or  by 
other  tcftimony. 

But  in  order  to  lliew  that  a  juror  does  not  "  fland 
indifferent  between  the  accufer  and  the  accufed,  as  to  tbs 
matter  in  i^ii^T  it  is  not  fufficient  to  prove  that  he  has 
expreffed  a  general  opinion,  "  that  fuch  an  offence  as 
that  charged  by  the  indictment  ought  to  be  puniihed  ;'* 
or  "  that  the  party  accufed,  if  guilty  of  the  ofience 
charged  againit  him,  ought  to  be  puniflied  ;"  or  "  that 
a  book,  for  printing  and  publifhing  which  the  party  is 
indicted,  comes  within  the  law  on  which  the  indictment 
is  founded."  All  thefe  are  general  expreffions  of  opin- 
ion, as  to  the  criminality  of  an  act  of  wiiicli  the  party 
is  accufed,  and  of  which  he  may  be  guilty  ;  not  declara- 
tions of  an  opinion  that  he  actually  is  guilty  of  the  of- 
fence with  v\'hich  he  ftands  charged.  It  is  impoflible  for 
any  man  in  fociety  to  avoid  having,  and  extremely  diffi- 
cult for  him  to  avoid  expreiling,  an  opinion,  as  to  the 
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criminality  or  innocence  of  thofc  acts,  which  for  the 
mofl  part,  are  the  lubjecls  of  indiclments  for  offences  of 
a  public  nature  ;  fuch  as  treafon,  fedilion,  and  libels 
againll  the  g^overnmcnt.  Such  acts  al\\-avs  en'j:a2:e  pub- 
lie  attention,  and  become  the  fubjecl  of  public  converla- 
tion  ;  and  if  to  have  formed  or  exprelTed  an  opinion,  as 
to  the  general  nature  of  thofe  act?,  were  a  fullicient 
ground  of  challenge  to  a  juror,  when  alledged  againll 
him,  or  of  excufe  from  ferving  when  alledged  by  him- 
felf,  it  would  be  in  the  power  of  almofr  evsry  oiTender,  to 
prevent  a  jury  from  being  impannelled  to  ti-y  him,  and 
of  almoft  every  man,  to  exempt  himfeif  from  the  un- 
pleafant  talk  of  ferving  on  fuch  juries.  T  ■■■c  magnitude 
and  heinous  nature  of  an  offence,  would  give  it  a  greater 
tendency  to  attract:  public  attention,  and  to  drau-  forth 
public  exprellions  of  indignation  ;  and  would  thus  in- 
creafe  its  chance  of  impunity. 

To  the  prefent  caie  this  reafoning  applies  \vith  pecu- 
liar force.  The  "  Profpecl  before  Us"  is  a  libel  fo  pro- 
fligate and  atrocious,  that  it  excited  difguft  and  indigna- 
tion in  every  breaft  not  wholly  depraved.  Even  thofe 
whofc  intcreft  it  v»-as  intended  to  promote,  were,  as  thi'^ 
refpondent  has  underftood  and  believes,  either  fo  much 
afliamed  of  it,  or  fo  apprehenfive  of  its  effects,  that  great 
piins  were  taken  by  them  to  withdraw  it  from  public 
and  general  circulation.  Of  fuch  a  publication,  it  muft 
have  been  extremely  ditllcult  to  find  a  man  of  fuBicient 
character  and  information  to  {crxc  on  a  jury,  who  had 
not  formed  an  opinion,  either  from  his  own  knowledge, 
or  from  report.  The  juror  in  the  prefent  caib  had  ex- 
preiTed  no  opinion.  He  had  formed  no  opinion,  as  to 
the  facts.  He  had  never  feen  the  *'  Profpecf  before  Us,'* 
and  therefore  could  have  formed  no  fixed  cr  certain 
opinion  about  its  nature  or  contents.  They  had  been 
reported  to  him,  and  he  had  formed  an  opinion  that  if 
they  were  fuch  as  reported,  the  bock  was  v.  ithin  the 
fcopc  and  operation  of  a  law  for  the  punifhment  of  "falfe, 
fca!"iu;ilous  and  m.alicious  libels,  againit  the  Prcfident  in 
his  othcisl  capacity,  wTitten  or  publiflied  with  intent  to 
defame  him."  And  Vv-ho  is  there,  that  having  eithet 
icen  the  book  or  heard  of  it,  had  not  necellarily  formed 
the  fame  opinion  r  But 
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But  this  juror  had  formed  no  opinion  about  the 
guilt  or  innocence  of  the  party  accufed  ;  which  depend- 
ed on  four  facts  wholly  diftincl  from  the  opinion  \\  hicli 
he  had  formed.  Firft,  whether  the  contents  of  the  book 
were  really  fuch  as  had  been  rcprefented  to  him  ?  Se- 
condly, whether  they  fliould,  on  the  trial,  be  proved  to 
be  true  ?  Thirdly,  whether  the  party  accufed  was  really 
the  author  or  publifher  of  this  book  ?  And  fourthly, 
whether  he  wrote  or  publiflied  it  "  with  intent  to  de- 
f<.imc  the  Prcfident,  or  to  briuL^  lilm  into  contempt  or 
difrepute,  or  to  excite  againil  him  the  hatred  of  the  good 
people  of  the  United  States  ?"  On  all  thefe  quelHons, 
the  mind  of  the  juror  was  perfectly  at  large,  notwith- 
ftanding  the  opinion  which  he  had  formed.  He  might, 
confiitently  with  that  opinion,  determine  them  all  in  the 
negative  ;  and  it  \\  as  on  them  that  the  ilfae  between  the 
Unued  States  and  James  Thompfoa  Callender  depended. 
Confequently,  this  juror,  notwithftanding  the  opinion 
which  he  had  thus  formed,  did  (land  indifferent  as  to 
the  matter  in  ilfue,  in  the  legal  and  proper  fcnfe,  and 
in  the  only  fenfe  in  which  luch  indifference  can  ever  cx- 
ifi ;  and  therefore  his  having  formed  that  opinion,  was 
not  fuch  an  excufe  as  could  have  juKilicd  the  court  in 
dilcharging  him  from  tlie  jury. 

That  this  juror  did  not  himfelf  confider  this  opinion 
as  an  opinion  rcfpecting  the  "  matter  in  iilue,"  appears 
clearly  from  this  circun -fiance,  that  vvhen  called  upon  to 
anfwer  on  oath,  "  whether  he  had  eLxpreffed  any  opin- 
ion as  to  the  matter  in  ilTuc  r'^  he  anfwered  that  he  had 
not.  Which  clearly  proves  that  he  did  not  regard  tlie 
ciicumftancc  of  his  having  formed  this  opinion,  as  a  le- 
gal excufe,  which  ought  to  exempt  him  of  right  from 
lerving  on  the  jury  ;  but  merely  fuggelled  it  as  a  mo- 
tive of  delicacy,  Vv hi-ch  induced  him  U)  wifh  to  be  excu- 
{fzd.  To  fuch  motives  of  delicacy,  ho^vcver  commenda- 
ble in  the  perfons  who  feel  them,  i}C  is  impoflible  for 
courts  of  juitice  to  yield,  without  putting  it  in  the  pow- 
er of  every  man,  under  pretence  of  fuch  fcruple^,  to  ex- 
empt himielt  from  thole  duties  which  sill  the  citizens  are 
bound  to  perform.  Court i  of  jukicc  muft  rcgulavc 
tliemleivcs  by  legal  principles,  which  .ire  lixed  and  uni- 
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verfal ;  not  by  delicate  fcruples,  which  admit  of  endlcfs 
variety,  according  to  the  varying  opinions  and  feelings 
of  men. 

Such  were  the  reafons  of  this  refpondent,  and  he 
prefumes  of  his  colleague  the  faid  Cyrus  Griffin,  for  re- 
fiifmg  to  excufe  the  faid  John  BaiTet,  from  fcrving  on  the 
jury  above  mentioned.  Thefe  reafons,  and  the  decifion 
founded  on  them,  he  infills  were  legal  and  valid.  But 
if  the  reafons  fhould  be  confidered  a:^  invalid,  and  the 
decifion  as  erroneous,  can  they  be  confidered  as  fo  clearly 
and  flagrantly  incorrect,  as  to  juftify  a  conclufion  that 
they  were  adopted  by  this  refpondent,  through  impro- 
per motives  ?  Are  not  thefe  reafons  fufficiently  ilrong,  or 
fuiiiciently  plaufible,  to  juftify  a  candid  and  liberal  mind 
in  believing,  that  a  judge  might  honeilly  have  regarded 
them  as  foiid  ?  Has  it  not  been  conceded,  by  the'omif- 
fion  to  profecute  judge  GrilHn  f6r  this  decifion,  that  his 
error,  if  he  committed  one,  was  an  honeft  error  ?  Whence 
this  diftinclion  between  this  refpondent  and  his  col- 
league ?  And  why  is  that  opinion  imputed  to  one  as  a 
crime,  which  in  the  other  is  confidered  as  innocent  ? 

And  the  faid  Samuel  Chafe,  for  plea  to  the  faid  fc- 
cond  article  of  imp6;achment,  faith,  that  he  is  not  guilty 
of  any  high  crime  or  mifdemeanor,  as  in  and  by  the 
faid  fecond  article  i  s  aliedged  againft  him  ;  and  this  he 
prays  may  be  inquired  of  by  this  honorable  court,  in 
fuch  manner  as  law  and  juftice  fliall  feem  to  them  to  re- 
quire. 

The  third  article  of  impeachment  alledges  that  this 
refpondent  "  with,  intent  to  opprefs  and  procure  the 
conviction  of  the  prifoner,  did  not  permit  the  evidence 
of  John  Taylor,  a  material  witnefs  in  behalf  of  the  faid 
Callender,  to  be  given  in,  on  pretence  that  the  faid  \7it- 
nefs  could  not  prove  the  truth  of  the  whole  of  one  of 
the  charges,  contained  in  the  indictment,  although  the 
faid  charge  embraced  more  than  one  fa61:." 

In  anfwer  to  tthis  charge,,  this  refpondent  begs  leave 
to  fubmit  the  following  fafts  and  obfervations :  — 

The  indiclmc  nt  againft  Jamesi  Thompfon  Callender, 
which  has  been  already  mentionecl,  and  of  which  a  copy 
is  exhibited  with  this  anfwer,  coni.illed  of  tv/o  diftinct 

and 
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gnd  feparate  counts,  each  of  which  contained  twenty 
diftinct  and  independent  charges,  or  fets  of  words.  Each 
of  thofe  fets  of  words  was  charged  as  a  libel  againll  John 
Adams,  as  Prefident  of  the  United  States  —and  the  12th 
charge  embraced  the  following  words  :  '•  He  (meaning 
Prefident  Adams)  was  a  profeiTed  ariftocrat ;  he  proved 
faithful  and  ferviceable  to  the  Britifn  intereft/'  The 
defence  fet  up  was  confmed  to  this  charge,  and  v/as  reli- 
ed upon  the  truth  of  the  words.  To  the  other  nineteen, 
charges,  no  defence  of  any  kind  was  attempted  or  fpok- 
en  ot",  except  fuch  as  might  arife  from  the  fuppofed  un~ 
conilitutionality  of  the  fedition  law  ;  which,  if  folld, 
applied  to  the  twelfth  charge,  as  well  as  to  the  other 
nineteen.  It  was  to  prove  the  truth  of  thefe  words, 
that  John  Taylor,  the  perfon  mentioned  in  the  article  of 
impeachment  now  under  confideration,  was  offered  as  a 
witnefs.  It  can  hardly  be  necelTary  to  remind  this  hon^ 
orable  court,  that  when  an  indicLment  for  a  libel  contains 
i'everal  diftincl  charges,  founded  on  diilinct  fets  of  words^ 
the  party  accufed,  who  in  fuch  cafes  is  caUed  the  "  tra- 
verfer,"  muft  be  convicted,  unlefs  he  makes  a  fullicient 
defence  againfl:  every  charge.  His  innocence  on  one, 
does  not  prove  him  innocent  on  the  others.  If  the  fe- 
dition law  fhould  be  confidered  as  unconftitutional,  the 
whole  indictment^  including  this  twelfth  chargCj  mule 
fall  to  the  2;round,  whether  the  words  in  queftion  v.cre 
proved  to  be  true  or  not.  if  the  law  Hiould  be  conhd- 
ered  as  conftitutional,  then  the  traverfer^  whether  the 
words  in  the  twelfth  charQ;e  were  Droved  to  be  true  or 
not,  muft  be  convicted  on  the  other  nineteen  charges^ 
againft  w^hich  no  defence  was  oifered.  This  conviction 
on  nineteen  charges,  would  put  the  traverfer  as  com- 
pletely in  the  power  of  the  court,  by  which  the  amount 
of  the  fine  and  the  term  of  the  iraprifdniilent  v/ere  to 
be  fixed,  as  a  conviclion  upon  ail  the  twenty  charges. 
The  imprifonment  could  not  exceed  two  years,  nor  the 
fine  be  more  than  two  thoufand  dollars.  If  then  this 
tefpondent  v/ere  defirous  of  procuring  the  conviction  of 
the  traverfer,  he  was  fureof  his  object,  without  rejecting 
the  teftimiony  of  John  Taylor.  If  his  temper  towards 
the  traverfer  were  10  vindictive,  as  to  make  him  feel 
anxious  to  obtain  an  opportunity  and  excufe  for  infii«3:-. 
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ing  on  him  the  whole  extent  of  punifhment  permitted 
by  the  law,  ftill  a  conviction  on  nineteen  charges  afford- 
ed this  opportunity  and  excufe,  as  fully  as  a  convidion 
on  twenty  charges.  One  llander  more  or  lefs,  in  fuch 
a  publication  as  the  "  Profpecl  before  Us,"  could  furely 
be  of  no  inomenj:.  To  attain  this  object,  therefore,  it 
■was  not  necelTary  to  reject  the  teftimony  of  John  Taylor. 

That  the  court  did  not  feel  this  vindictive  fpirit,  is 
clearly  evinced  by  the  moderation  of  the  puniihment 
which  actually  was  inflided  on  the  traverfer,  after  he 
was  convicted  of  the  whole  twenty  charges.  Inltead  of 
2CCC  dollars,  he  was  fined  only  200,  and  was  fentenced 
to  only  nine  months  imprifonment,  inftead  of  two  years. 
And  this  refpondent  avers,  that  he  never  felt  or  exprefled 
a  wfli  to  go  further  ;  but  that  in  this  decifion,  as  well 
as  in  every  other  given  in  the  courfe  of  the  trial,  he  fully 
'and  freely  concurred  with  his  colleague,  judge  Griffin. 

As  a  further  proof  that  his  rejection  of  this  teitimony 
did  not  proceed  from  any  improper  motive,  but  from  a 
conviction  in  his  mind  that  it  was  legally  inadmiffible, 
and  that  it  was  therefore  his  duty  to  reject  it,  he  begs 
leave  to  flate,  that  he  interfered  in  order  to  prevail  on  the 
diftrict  attorney  to  withdraw  his  objection  to  thofe  quef- 
tions,  and  confent  to  their  being  put ;  which  that  officer 
refufed  to  do,  on  the  ground  "that  he  did  not  feel  himfelf 
at  liberty  to  confent  to  fuch  a  departure  from  legal  prin- 
ciples." 

Hence  appears  the  utter  futility  of -a  charge,  whicK 
attributes  to  this  refpondent  a  purpofe  as  abfurd  as  it 
was  wicked  ;  and  without  the  flighieft  proof,  imputes 
to  the  worft  motives  in  him  the  fame  action,  which  in 
his  Colleague  is  conlidered  as  free  from  blame.  But  this 
refpondent  will  not  content  himfelf  v  ith  fliewing,  that 
his  conduct  in  concurring  with  his  colleague  in  the  re- 
jection of  John  Taylor's  teftimony,  could  not  have  pro- 
ceeded from  the  motives  afcribed  to  him  ;  but  he  will 
Ihow  that  this  rejection,  if  not  ftrictly  legal  and  proper, 
as  he  believes  and  infifts  that  it  is,  refts  on  legal  reafons 
of  fullicient  force  to  fatisfy  every  mind,  that  a  judge: 
might  have  lincereiy  conlidered  it  as  corred:. 

The  words  ftated  as  the  ground  of  the  twelfth  charge 
above  mentioned,  are  Hated  in  the  indidment  as  one  en- 
tire 
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tire  and  indivlfible  paragraph,  conftltuting  one  entire 
offence.     This  refpondent  confidered  them  at  the  trial, 
and  ftill  coniiders  them,  as  conftituting  one  entire  charge, 
and  one  entire  offence  ;  and  that  they  muft  be  taken  to- 
gether in  order  to  explain  and  fupport  each  other.     It 
is  clear  that  no  words  are  indidable  as  libellous,  expept 
fuch  as  expreisly,  or  by  plain   implication,  charge  the 
perlbn  againft  whom  they  are  publiflied,  with  fome  of- 
fence either  legal  or  moral.     To  be  an  "  ariftocrat,''*  is 
not  in  itlelf  an  offence,  either  legal  or  moral,  even  if  it 
were  a  charge  fufceptible  of  proof  ;  neither  was  it  an  of- 
fence either  legal  or  moral,  for  Mr.  Adams  to  be  ''  faith- 
ful  and  ferviceable  to  the    Britifli  intereft,"  unlefs  he 
thereby  betrayed  or  endangered  the  interefts  of  his  own 
country  ;  which  does  not  neceffarily  follow,  and  is  not 
directly  alledged  in  the  publication.     Thefe  two  phra- 
fes,  therefore,  taken  feparately,  charge  Mr.  Adams  with 
jio  offence  of  any  kind  ;  and,  confequently,  could  not 
be  indiclable  as  libellous  :  but  taken  together,  they  con- 
vey the  implication  that  Mr.  Adams,  being  an  "  arifto- 
crat,"  that  is,  an  enemy  to  the  republican  government 
of  his  own  country,  had  fubferved  the  Britiih  intereft, 
againft  the  intereft  of  his  own  country  ;  which  would 
in  his  fituation,  have  been  an  offence  both  moral  and 
legal ;  to  charge  him  with  it  was,  therefore,  libellous. 

Admitting,  therefore  thefe  two  phrafes  to  confti- 
tute  one  diftinii  charge,  and  one  entire  offence,  this  ref- 
pondent coniiders  and  ftates  it  to  be  law,  that  no  jufti- 
lication  which  went  to  part  only  of  the  offence,  could 
be  received.  The  plea  of  juftilication  muft  always  an- 
fwer  the  whole  charge,  or  it  is  bad  on  the  demurrer ; 
for  this  plain  reafon,  that  the  object  of  the  plea  is  to 
fhew  the  party*s  innocence  ;  and  he  cannot  be  innocent, 
if  the  accufation  againft  him  be  fupported  in  part.  Where 
the  matter  of  defence  may  be  given  in  evidence,  without 
being  formally  peaded,  the  Tame  rules  prevail.  The 
defence  muft  be  of  the  fame  nature,  and  equally 
complete,  in  one  cafe,  as  in  the  other.  The  only  differ- 
ence is  in  the  manner  of  bring-ino:  it  forward.  Evidence, 
thererore,  which  goes  only  to  juftify  the  charge  m  part, 
cannot  be  received.  It  is  not  indeed  neceffary  that  the 
whole  of  this  evidence  ihould  be  ffiven  by  one  v/itnefs. 

The 
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The  juiliricatlon  may  confift  of  feveral  fads,  fome  of 
which  nifiy  be  proved  by  one  perfon,  and  fome  by  ano- 
ther. But  proof,  in  fuch  cafes,  muft  be  offered  as  to  the 
whole,  or  it  cannot  be  received. 

In  the  cafe  under  confideration,  no  proof  was  offered 
as  to  the  whole  matter  contained  in  the  twelfth  article. 
No  witnefs  except  the  above  mentioned  John  Taylor, 
was  produced  or  mentioned.  When  a  witnefs  is  offered 
to  a  court  and  jury,  it  is  the  right  and  duty  of  the  court, 
to  require  a  flatement  of  the  matters  intended  to  be 
proved  by  him.  This  is  the  invariable  practice  of  all 
our  courts,  and  was  done  mofl:  properly  by  this  refpon- 
dent  and  his  colleague,  on  the  occalion  in  queition. 
From  the  ftatement  given  by  the  traverfer's  counfel,  of 
v/hat  they  expected  to  prove  by  the  faid  witnefs,  it  ap- 
peared that  his  teftimony  could  have  no  poffible  applica- 
tion to  any  part  of  the  indictment,  except  the  twelfth 
charge  above  mentioned,  and  but  a  very  weak  and  im- 
perfect application  even  to  that  part.  Ihe  court,  there- 
fore, as  it  was  their  right  and  duty,  rcqucited  that  the 
queftions  intended  to  be  put  to  the  witnefs,  fhould  be 
reduced  to  writing,  and  fubmitted  to  their  infpection  ; 
fo  as  to  enable  them  to  judge  more  accurately,  how  far 
thofe  queftions  were  proper  and  admiffible.  This  being 
done,  the  queftions  were  of  the  following  tenor  and  ef- 
fect : 

I  ft.  *'  Did  you  ever  hear  Mr.  Adams  exprefs  any 
fentiments  favorable  to  monarchy,  or  '  ariitocracy,'  and 
what  were  they  r" 

2d.  "  Did  you  ever  hear  Mr.  Adams  while  Vice 
Preiident,  exprefs  his  difapprobation  of  the  funding 
i>^eni?'' 

3d.  "  Do  you  know  whether  Mr.  Adams  did  not, 
in  the  year  1794,  vote  againft  the  fequeftration  of  Bri- 
tilh  debts,  and  alfo  againfl  the  bill  for  fufpending  inter- 
courfe  with  Great  Britain  ?" 

The  fecond  queftion,  it  is^manifeft,  had  nothing  to 
do  with  the  tweiith  charge  ;  for  Mr.  Adams's  approba- 
tion or  difapprobation  of  the  funding  fyftem,  could  not 
have  the  molt  remote  tendency  to  prove  that  lie  was  an 
ariftocrat,  or  had  proved  faithful  and  ferviceable  to  the 
Britifh  interelt.     In  that  part  of  the  publication  which 
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furnlfhes  the  matter  of  the  thirteenth  charge  in  the  in- 
diclment,  it  is  indeed  flated,  that  Mr.  Adams,  "  when 
but  in  a  fecondary  llation,  cenfured  the  funding  fyft- 
em,"  but  thefe  words  are  in  themfelves  wholly  immate- 
rial ;  and  no  attempt  was  made,  nor  any  evidence  of- 
fered or  fpoken  of,  to  prove  the  truth  of  the  other  mat- 
ter contained  in  the  thirteenth  charge.  It  was  from 
their  connection  with  .that  other  matter,  that  thefe 
words  could  alone  derive  any  importance  ;  and  tonfc- 
quently  their  truth  or  falfehood  was  altogether  immater 
rial,  while  that  other  matter  remained  unproved.  This 
tjueflion,  therefore,  which  went  folely  to  thofe  immate- 
rial words,  was  clearly  inadmiilible.  The  third  queftion 
was,  in  reality,  as  far  as  the  fecond  from  any  connection 
with  the  matter  in  ifTue,  although  its  irrelevancy  is  not 
quite  fo  apparent;  Mr.  Adams's  having  voted  againft 
the  two  meafures  alluded  to  in  that  queflion,  if  he  did 
in  fact  vote  againfl  them,  could  by  no  means  prove  that 
he  was  "  faithful  and  ferviceable  to  the  Britilli  intereft,*' 
in  any  fenfe,  much  lefs  with  thofe  improper  and  crimi- 
nal views,  with  which  the  publication  in  queftion  cer- 
tainly meant  to  charge  him.  He  might,  in  the  honeft; 
and  prudent  performance  of  his  duty  towards  his  go- 
vernment and  his  country,  incidentally  promote  the  in- 
terefts  of  another  country  ;  but  it  was  by  no  means  com- 
petent for  a  jury  to  infer  from  thence,  that  he  was 
^'  faithful  '*  to  that  other  country,  or,  in  other  words, 
that  he  held  the  interefts  of  that  other  country  chiefly  in 
view,  and  was  actuated  in  giving  his  vote  by  a  defire  to 
promote  them,  independently  of,  or  without  regard  to 
the  interefts  of  his  own  country.  Such  an  inference 
could  not  be  made  from  the  facl,  admitting  it  to  be 
true.  The  fact,  if  true,  was  no  evidence  to  fupport  fuch 
an  inference,  therefore  the  fact  was  immaterial ;  and  as 
it  is  the  province  and  duty  of  the  court,  in  fuch  circum- 
ftances,  to  decide  on  the  materiality  of  facts  offered  in 
evidence,  it  follows  clearly,  that  it  was  the  right  and  du- 
ty of  the  court,  in  this  inftance,  to  reject  the  third  quef- 
tion ;  an  affirmative  anfwer  to  which  could  have  provec} 
nothing  in  fupport  of  the  defence. 

The  firft  queftion,  therefore,  and  the  only  remain- 
ing one  propoled  to  be  put  to  this  witncfs,  ftood  alone  j 
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and  an  affirmative  anfwer  to  it,  if  it  could  have  proved 
any  thing,  could  have  proved  only  a  part  of  the  charge  ; 
viz.  that  Mr.  Adams  was  an  ariftocrat.  But  fevidence  to 
prove  a  part  only  af  an  entire  and  indivifible  charge, 
was  inadmiffible  for  the  rcafons  ftated  above. 

If,  on  the  other  hand,  the  phrafes  in  queftion, 
"  that  Mr.  Adams  was  an  ariftocrat,'*  that  "  he  had 
proved  faithful  and  ferviceable  to  the  Britifli  intereft," 
were  diftinci:  and  divifible,  and  confdtuted  two  diftind 
charges,  which  may  perhaps  be  the  proper  way  of  con- 
fidering  them,  ftill  the  abovementloned  queftions  were 
improper  and  inadmiilible,  in  that  point  of  view. 

The  iirft  charge  in  that  cafe  is,  that  Mr.  Adams 
"  was  an  ariftocrat.'*  To  be  an  ariftocrat,  even  if  any 
precife  and  definite  meaning  could  be  affixed  to  the  term, 
is  not  an  offence  either  legal  or  moral ;  confequently,  to 
charge  a  man  with  being  an  ariftocrat  is  not  a  libel;  and 
iuch  a  charge  in  an  indictment  for  a  libel,  is  wholly  im- 
material. Nothing  is  more  clear,  than  that  immaterial 
matters  in*  legal  proceedings  ought  not  to  be  proved, 
and  need  not  be  difproved.  In  the  next  place,  the 
term  "  ariftocrat'*  is  one  of  thofe  vague,  indefinite  terms, 
which  admit  not  of  precife  meaning,  and  are  not  fufcepti- 
ble  of  proof.  What  one  perfon  might  conftder  as  arif- 
tocracy,  another  would  confider  as  republicanifm,  and 
a  third  as  democracy.  If  indictments  could  be  fupport- 
ed  on  fuch  grounds,  the  guilt  or  innocence  of  the  party 
accufsd,  muft  be  meafured  not  by  any  fixed  or  known 
rule,  but  by  the  opinions  which  the  jurors  appointed  to 
try  him  might  happen  to  entertain,  concerning  the  na- 
ture of  ariftocracy,  democracy  or  republicanifm.  And, 
laftly,  the  queftion  itfelf  was  as  vague,  and  as  void  of 
precife  meaning,  as  the  charge  of  which  it  was  intend- 
ed to  furnifh  the  proof.  The  witnefs  was  called  upon 
to  declare  "  whether  he  had  heard  Mr.  Adams  exprefs 
any  and  what  opinions,  favorable  to  ariftocracy  or  mo- 
narchy ?"  How  wa:^  it  to  be  determined,  whether  an 
opinion  was  favorable  to  ariftocracy  or  monarchy  p 
One  man  would  think  it  favorable  and  another  not  fo, 
according  to  the  opinions  which  they  might  refpe(!n:ive- 
ly  entertain,  on  political  fubjeds.  The  firfc  queftion, 
therefore,  was  inconclufive,  immaterial  and  inadmiffi- 
ble. Th€ 
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The  fecond,  as  has  already  been  remarked,  was 
wholly  and  manifeftly  foreign  from  the  matter  in  iflue. 
Mr.  Adams's  diflike  of  the  funding  fyftem,if  he  did  in 
fact  dillike  it,  had  nothing  to  do  with  his  ariftocracy  or 
his  faithfulnefs  to  the  Britifii  intereft.  There  is  no  pre- 
tence for  faying,  that  fuch  a  queftion  ought  to  have  been 
admitted. 

As  to  the  third,  "  whether  Mr.  Adams  had  not  vo- 
ted againft  the  fequeftration  of  Britifh  property,  and  the 
fufpenlion  of  commercial  intercourfe  with  Great  Bri- 
tain," it  has  already  been  fhewn  to  be  altogether  impro- 
per ;  on  the  ground  that  fuch  votes,  if  given  by  Mr.  A- 
dams,  were  no  evidence  whatever  of  his  haviiig  been 
"  faithful  and  ferviceable  to  the  Britifh  intereft.'*  If  he 
had  been  fo,  provided  it  were  in  his  opinion,  at  the  fame 
time  ufeful  to  the  interefts  of  his  own  country,  which  it 
well  might  be,  and  the  contrary  of  which  is  not  alledged 
by  this  part  of  the  publication,  taken  fsparatcly,  it  was 
no  oflFence  of  any  kind  ;  and  to  charge  him  with  it  was 
not  a  libel.  The  charge  was,  therefore,  immaterial  and 
futile,  and  no  evidence  for  or  againft  it  could  properly  he 
received.  And,  finally,  if  the  charge  had  been  material, 
and  the  giving  of  thefe  votes  had  been  legal  evidence  to 
prove  it,  that  fact  was  on  record  in  the  journals  of  the 
Senate,  and  might  have  been  proved  by  that  record,  or 
an  official  copy  of  it.  As  this  evidence  was  the  higheft 
of  which  the  cafe  admitted,  no  inferior  evidence  of  it, 
fuch  as  oral  proof  is  well  knovv'n  to  be,  could  be  admitted. 

For  thefe  reafons  this  refpondent  did  concur  with 
his  colleague,  the  faid  Cyrus  Griffin,  in  rejeding 
the  three  above  mentioned  queftions  ;  but  not  any 
Qther  teftimony  that  the  faid  John  Taylor  might 
have  been  able  to  give.  In  this  he  infifts  that  he  acted 
legally  and  properly,  according  to  the  beft  of  his  ability. 
If  he  erred,  is  is  impoffible,  for  the  reafons  ftated  by  him 
in  the  beginning  of- his  anfwer  to  this  article,  to  fuppole 
that  he  erred  wilfully  ;  fince  he  could  have  had  no  pof- 
iible  motive  for  a  piece  of  mifconducl  fo  lliameful,  and 
at  the  fame  time  fo  well  calculated  to  give  offence.  In  a 
point  fo  liable  to  mifapprehenfion  and  mifreprefentation, 
and  fo  likely  to  be  ufed  as  a  means  of  exciting  public 
odium  againft  him,  it  is  far  more  probable,  that  had  h& 
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been  capable  of  bending  his  opinion  of  the  laW  to  other 
motives,  he  would  have  admitted  illegal  teftimony  ; 
which,  taken  in  its  utmoft  effect,  could  have  had  no  ten- 
dency to  thwart  thofe  plans"  of  vengeance  againft  the 
traverfer,  under  the  influence  of  which  he  is  fuppofed 
to  have  acted. 

If  his  error  was  an  honeft  one,  which  as  his  colleague: 
alfo  fell  into  it,  might  in  charity  be  fuppofed ;  and,  as 
there  is  not  a  fhadow  of  evidence  to  the  contrary,  muft 
in  law  be  prefumed  ;  he  cannot,  for  committing  it,  be 
convicted  of  any  offence,  much  lefs  a  high  crime  and 
mifdemeanor,  for  which  he  muft  on  conviction  be  de- 
prived of  his  oflice. 

And  for  plea  to  the  faid  third  article  of  impeach- 
nient,  the  faid  Samuel  Chafe  faith,  that  he  is  not  guilty 
of  any  high  crime  or  mifdemeanor,  as  in  and  by  the  faid 
third  article  is  alledged  againft  him  :  and  this  he  prays 
may  be  inquired  of  by  this  honorable  court,  in  fuch 
manner  as  law  and  juftice  ihall  feem  to  them  to  require. 
The  fourth  article  of  impeachment  alledgcs,  that  du- 
ring the  whole  courfe  of  the  trial  of  James  Thompfon 
Callender,  above  mentioned,  the  conduct  of  this  re- 
ipondent  was  marked  by  "  manifeft  injuftice,  partiality, 
and  intemperance  ;"  and  five  particular  inftances  of  the 
"  injuftice,  partiality  and  intemperance  "  are  adduced. 

The  firft  confifts,  "  in  compelUng  the  prifoner's 
counfel  to  reduce  to  wTitIng  and  fubmit  to  the  infpec- 
tion  of  the  court,  for  their  admillion  or  rejection,  all 
queftions  which  the  faid  counfel  meant  to  propound  to 
the  abovementioned  John  Taylor,  the  witncfs." 

This  refpondent,  in  anfwer  to  this  part  of  the  arti- 
cle now  under  conlideration,  admits  that  the  court, 
confifting  of  himfelf  and  the  abovementioned  Cyrus 
Griffin,  did  require  the  counfel  for  the  traverfer,  on  the 
trial  of  James ,  Thompfon  Callender  abovementioned, 
to  reduce  to  writing  the  queftions  which  they  intended 
to  put  to  the  faid  witnefs.  But  he  denies  that  it  is  more 
his  act  than  the  act  of  his  colleague,  who  fully  concur- 
red in  this  meafure.  The  meafure,  as  he  apprehends 
and  infifts,  was  ftrictly  legal  and  proper  ;  his  reafons  for 
adopting  it,  and  he  prefumes  thofe  of  his  colleague,  he 
will  fubmit  to  this  honorable  court,  in  order  to  fliew 
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that  if  he,  in  common  with  his  colleague,  committed 
an  error,  it  was  an  error  into  which  the  bell  and  wifeft 
men  might  have  h on eftly  fallen. 

It  will  not  be  denied,  and  cannot  be  doubted,  that 
according  to  our  laws,  evidence,  whether  oral  or  writ- 
ten, may  be  reje<fl:ed  and  prevented  from  going  before 
the  jury,  on  various  grounds. —  ift.  For  incompetency: 
where  the  fource  from  which  the  evidence  is  attempted 
to  be  drawn,  is  an  improper  fource  :  as  if  a  witnefs  were 
to  be  called  who  was  infamous,  or  interefted  in  the 
€vent  of  the  fuit ;  or  a  paper  fnoiild  be  offered  in  evi- 
dence, v/hicli  was  not  between  the  fam.e  parties,  or 
was  not  executed  in  the  forms  prefcribed  by  law*  2d; 
For  irrelevancy :  when  the  evidence  offered  is  not  fuch, 
as  in  law  will  warrant  the  jury  to  infer  the  fact  intend- 
ed to  be  proved;  or  where  that  fact,  if  proved  is  im- 
material  to  the  iffue.  For  thefe  reafons,  and  perhaps 
for  others  which  might  be  fpccified,  evidence  may  pro- 
perly be  rejected,  in  trials  before  our  courts. 

As  httle  can  it  be  doubted,  th?.t  according^  to  our 
laws,  the  court,  and  not  the  jury,  is  the  iprcper  tribunal, 
for  deciding  all  queftions  relative  to  the  admiflibility  of 
evidence.  The  effecl  of  the  evidence  when  received,  is 
to  be  judged  of  by  the  jury  ;  but  whether  it  ought  to  be 
received,  muft  be  determined  b  -  tht  court.  This  arifeS 
from  the  very  conftitution  of  the  trial  by  jury  j  one 
fundatnental  principle  of  which  is,  that  the  jury  muft 
decide  the  cafe,  net  according  to'  vague  notions,  fecret 
impreffions  or  general  belief,  but  according  to  legal  and 
proper  evidence,  delivered  in  court.  So  itrictly  is  this 
rule  o'bferved,  that  if  one  juror  have  ainy  knowledge  of 
the  matter  in  difpute,  it  may  influence  his  ovvn  judg- 
ment, but  not  that  of  his  fellow  jurors,  unlefs  he  ftatc  it 
to  them  cm  oath  in  open  court  ;  and  nothing  is  more 
common  than  for  our  courts,  after  all  the  evidence 
which  the  party  can  produce  hr.s  been  offered  and  re- 
ceived, to  tell  the  jury  that  there  is  no  evidence  to  fup- 
port  the  claim,  or  the  defehce  ;  or  when  proof  is  offer- 
ed of  a  certain  facT:,  to  determine  tint  fuch  hct  is  not 
proper  to  be  given  in  evidence. 

Hence  it  refults,  and  is  every  day's  practice,  that 

when  a  witnefs  is   produced,  or  ar  writing  is  offered  in 
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evidence,  the  oppoiite  party  having  a  right  to  object  to 
the  evidence  it  he  fhould  think  it  improper,  requires  to 
be  informed  what  the  witnefs  is  to  prove,  or  to  fee  the 
writing,  before  the  firft  is  examined,  or  the  fecond  is  read 
to  the  jury.  The  court  has  the  fame  right,  refulting  ne- 
ceflarily  from  its  power  to  decide  all  qucftions  relative 
to  the  admiffibility  of  evidence.  This  right  our  courts 
are  in  the  conftant  habit  of  exerciling  ;  not  only  when 
objections  are  made  by  the  parties,  but  when  there 
being  no  objection,  the  court  itfelf  has  rcafon  to  fuf. 
peel  that  the  teftimony  is  improper.  In  moft  cafes,-  but 
not  in  all,  confent  by  the  oppofite  party  removes  all  ob- 
jections to  the  admifiibiliiy  of  evidence,  and  courts 
fometimes  infer  confent  from  filencc ;  but  as  it  is  their 
duty  to  take  caie,  that  no  improper  or  illegal  evidence 
goes  to  the  jury,  unlefs  the  objedion  to  it  be  removed 
by  confent  of  parties;  it  is  confequently  their  duty,  in 
all  cafes  where  they  fee  reafon  to  fufpecl  that  the  evi- 
dence offered  is  improper,  to  afcertain  whether  confent 
has  been  given,  or  whether  the  feeming  acquicfcencc  of 
the  oppofite  party  has  proceeded  from  inattention.  This 
is  more  particularly  their  duty  in  crirrdnal  cafes,  where 
they  are  bound  to  be  counfel  for  the  government,  as 
well  as  for  the  party  accufed. 

It  being  thus  the  right  and  duty  of  a  court  before 
which  a  trial  takes  place,  to  inform  itfelf  of  the  nature 
of  the  evidence  offered,  fo  as  to  be  able  to  judge  whether 
fuch  evidence  be  proper,  it  relults  neceilarily  that  they 
have  a  right  to  require,  that  any  queftion  intended  to 
be  put  to  a  witnefs,  Ihould  be  reduced  to  writing,  for 
that  is  the  form  in  which  their  deliberation  upon  it  may 
be  moft  perfeft,  and  their  judgment  will  be  moft  likely 
to  be  correct.  In  the  cafe  now  under  confideration,  the 
court  did  exercife  this  rioht.  When  the  teftimony  of 
John  Taylor  was  offered,  the  court  inquired  of  the  tra- 
verfer's  counfel,  what  that  witnefs  was  to  prove.  The 
ftatement  of  his  tefdmony  given  in  anfwer,  induced  the 
court  to  fufpect  that  it  was  irrelevant  and  inadmiliible. 
They,  therefore,  that  they  might  have  an  opportunity 
for  more  careful  and  accurate  .confideration,  called  upon 
the  counfel  to  ftate  in  writings  the  queftions  hiteiided 
to  be  put  to  the  v/itnefs* 
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This  is  the  acl  done  by  the  court,  but  concurred  in 
by  the  refpondent,  which  has  been  felecled  and  adduced, 
as  one  of  the  proofs  and  inftances  of  "  manifeft  injulHce, 
partiality  and  intemperance  **  on  his  part.  He  owes 
an  apology  to  this  honorable  court,  for  having  occupi- 
ed fo  much  of  its  time  with  the  refutation  of  a  charge 
which  has  no  claim  to  ferious  conlidcration,  except 
what  it  derives  from  the  refpe6l  due  to  the  honorable 
body  by  which  it  vyas  made,  and  the  high  character  of 
the  court  where  it  is  preferred. 

The  next  circumitance  ftated  by  the  article  now  un- 
der conlideration,  as  an  inftance  and  proof  of  "  manifeft 
injuilice,  partiality  and  intemperance**  in  this  refpond- 
ent, is  his  refufal  to  poftpone  the  trial  of  the  faid  James 
Thompfon  Callender,  "  altho'  an  affidavit  was  regularly 
filed,  iiating  the  abfence  of  material  witnefles  on  behalf 
of  the  accufed,  and  altho'  it  was  manifeft  that  with  the 
utmoft  diligence  the  attendance  of  fuch  witneffes  could 
not  have  been  procured  at  that  term." 

This  refpondent,  in  anfwer  to  this  part  of  the  charge, 
admits,  that  in  the  above  mentioned  trial  the  traverfer's 
counfel  did  move  the  court,  while  this  refpondent  fat  in  it 
alone,  for  a  continuance  of  the  cafe  until  the  next  term  ; 
not  merely  a  poftponement  of  the  trial,  as  the  expreffions 
iifed  in  tins  part  of  the  article  would  fecm  to  import ; 
and  did  file,  as  the  ground  v/ork  of  their  motion,  an  af- 
lidavit  of  the  traverfer,  a  true  and  official  copy  of  which,, 
marked  exhibit  No.  5,  this  refpondeift  herewith  exhibits, 
and  begs  leave  to  m.ake  part  of  this  anfwer  ;  but  he  de- 
nies that  any  fufficient  ground  for  a  continuance  until  the 
next  term  was  diiclofcd  by  this  affidavit,  as  he  trufts  will 
clearly  appear  from  the  following  facls  and  obfervations. 
The  trial  of  an  indictment  at  the  term  when  it  is 
found  by  the  grand  jury,  is  a  matter  of  courfe,  which 
the  urofecutor  can  claim  as  a  rio'ht,  unlefs  lecal  caufe  can 
be  iliewn  for  a  continuance.  The  profecutor  may  con- 
fent  to  a  continuance  ;  but  if  he  withholds  his  confent, 
the  court  cannot  grant  a  continuance  without  legal  caufe. 
Of  the  fufficiency  and  legality  of  this  caufe,  as  of  every 
other  qneftion  of  law,  the  court  muft  judge  ;  but  it  muft 
decide  on  this,  as  on  every  other  point,  according  to  the 
fixed  and  known  rul»is  of  law. 
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One  of  the  legal  grounds,  and  the  principal  one  on 
wlilch  inch  a  continuance  nnay  be  granted,  is  the  abfence 
of  competent  and  material  "witnefTes,  whom  the  party 
car;not  produce  at  the  prefent  tenn,  but  has  a  reajcnahle 
ground  for  cxpecling  to  be  able  to  produce  at  the  next 
term,  i^nalagous  to  this,  is  the  inability  to  procure  at 
the  prefent  term,  legal  and  material  written  tefdmony, 
which  the  party  has  a  reajonable  espc6lation  of  being  able 
to  procure  at  the  next  term. 

Thefe  rules  are  as  reaibrxable  and  jud  in  themfelvesj 
as  they  are  eilen rial  to  the  due  adminiilration  of  jufllce, 
to  tlic  punifhment  of  ofiences  on  the  one  hand,  and  to 
the  proceclion  of  innocence  on  the  other.  If  the  con- 
tinuance of  a  caufe,  on  the  application  of  the  party  accu- 
fed,  were  a  matter  of  right,  it  is  manifeft  that  no  indict- 
ment would  be  brought  to  trial  until  after  a  delay  of 
many  m.onths.  If,  on  the  other  hand,  the  granting  of  a 
continuance  depended  not  on  fixed  rules,  but  on  the  ar- 
bitrary will  of  the  court,  it  would  follow  that  weaknefs 
or  partiality  might  induce  a  court  on  fome  occalions,  to 
extend  a  very  improper  indulgence  to  the  party  accufcd  ; 
while  on  others,  paiiion  or  prejudice  might  deprive  hiiu 
of  the  neceffary  means  of  making  his  defence.  Hence 
the  neceflity  of  hxed  rules,  which  the  judges  are  bdiTnd 
to  expound  and  apply,  under  the  folcmn  fanclion  of 
their  oath  of  office. 

The  true  and  only  reafon  for  granting  a  continuance, 
is  that  the  party  accufed  may  have  the  befl  opportunity 
that  the  laws  can  afford  to  him,  to  make  his  defence.  But 
incompetent  or  immaterial  witnclfes,  could  not  be  ex- 
amined if  they  were  prefent  ;  and  confequently  their  ab- 
fence  can  deprive  the  party  of  no  opportunity  which  the 
laws  afford  to  liim  of  making  his  defence.  Kcnce  the 
rule,  that  the  witnciTes  muft  be  competent  and  material. 

Public  juftice  will  not  permit  the  trial  of  offenders 
to  be  delayed,  on  light  or  unfounded  pretences.  To  wait 
for  teftimony  which  the  party  really  wifiied  for,  but  did 
not  cxpfd  to  be  able  to  produce  within  fome  definite 
period,  would  certainly  be  a  very  light  pretence  ;  and  to 
in;ike  him  the  judge,  how  far  there  was  reafonable  ex- 
pectation of  obtaining  the  teftimony  within  the  proper 
time,  would  put  it  in  his  power  to  delay  the  trial,  on  the 
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iQoft  unfounded  pretences.  Hence  the  rvile,  that  there; 
muft  be  reafoniible  ground  of  expectation  in  the  judg- 
ment of  the  court,  that  the  teftimony  may  be  obtained 
within  the  proper  time. 

It  is  therefore  a  fettled  and  moil  neceffary  rule,  that 
(every  application  for  a  continuance,  on  the  ground  of 
obtaining  teftimony,  muft  be  fupported  by  an  affidavit, 
difclolmg  i'uiEcient  matter  to  fatisfy  the  court,  that  the 
teftimony  waiited  "  is  competent  and  material,"  and 
tliat  tliere  is  "  reafonable  expcclation  of  procuring  it 
vithin  the  time  prefcribed."  From  a  comparifon  of  the 
affidavit  in  queifion  with  the  indictment,  it  will  foon 
appear  hew  far  the  traverfer  in  this  cafe,  brought  him- 
fcif  within  this  rule. 

The  abfcnt  witneiTes  mentioned  in  the  aindavit,  ars 
William  Gardner,  of  Portfmouth,  in  New  Hampfhire  ; 
Tench  Coxe,  of  Philadelphia,  in  Pennfylvania  ;  Judge 
Bee,  of  fome  place  in  South  Carolina  ;  Timothy  Picke- 
ring, lately  of  Philadelphia,  in  Pennfylvania,  but  of  what 
place  at  that  time,  the  deponent  did  not  knovv^ ;  Wil- 
liam B.  Giles,  of  Amelia  county,  in  the  ftate  of  Virgin- 
ia ;  Stephens  Thompfon  Mafon,  whole  place  of  rcfidencc 
is  not  mentioned  in  the  affidavit,  but  was  known  to  be 
in  Loudon  county,  in  the  ftate  of  Virginia  ;  and  general 
?>iackburn,  of  Bath  county,  in  the  faid  ftate.  The  affi- 
davit alfo  fcates,  that  the  traverfer  wiflied  to  procure,  as 
material  to  his  defence,  authentic  copies  of  certain  an- 
iwers  miade  by  the  Prefident  of  the  United  States,  Mr. 
Adams,  to  addrefl'es  from  various  perfons  ;  and  alfo,  a 
book  entitled  "an  Eiilty  on  Canon  and  Feudal  Law,"  or 
entitled  in  words  /.;  that  purport^  which  was  aicribed  to 
the  Prclident,  and  which  the  traverfer  believed  to  have 
been  written  by  him  \  and  alfo,  evidence  to  prove  that 
the  Prefident  Vvas  in  fa6t,  the  author  of  that  book. 

It  is  not  ftated,  that  the  traverfer  had  any  reafonable 
ground  to  expect,  or  did  expect,  to  procure  this  book  or 
evidence,  or  thefe  authentic  copies,  or  the  attendance  of 
any  one  -of  thefe  witneiTeS;  at  the  next  term.  Nor  doe:i 
he  attempt  to  faew  in  what  manner  the  book,  or  the  co- 
pies of  anfwers  to  addreij£s,  were  niateriai,  fo  as  to  en- 
able the  court  to  form  a  judgment  on  that  point. 
Here  then,  the  affidavit  was  clearly  defective.  His  be- 
lieving 
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lievlng  the  book  and  copies  to  be  material,  was  of  no 
>reight,  unlefs  he  ihewed  to  the  court,  fufficient  grounds 
for  entertaining  the  fame  opinion.  Moreover  he  does 
not  ftate,  where  he  fuppofes  that  this  book,  and  thofe  au- 
thentic copies,  may  be  found  :  fo  as  to  enable  the  court 
to  judge,  how  far  a  reafonable  expectation  of  obtaining 
them,  might  be  entertained.  On  the  ground  of  this 
book  and  thefe  copies,  therefore,  there  was  no  pretence 
for  a  continuance.  As  to  the  witnefies,  it  is  manifeft, 
that,  from  their  very  diftant  and  difperfed  fituation,  there 
e:x-ifted  no  ground  of  reafonable  expectation,  that  their 
attendance  could  be  procured  at  the  iicxr  term,  or  at  any 
fubfequent  time.  Indeed,  the  idea  of  poilponing  the  tri- 
?d  of  an  indiclment,  till  witneiles  could  be  convened  at 
Richmond,  from  South  Carolina,  New  Hamplhire,  and 
the  weftern  extremities  of  Virginia,  is  too  chimerical  to 
be  feriouily  entertained.  Accordingly,  the  traverfer, 
though  in  his  affidavit  heftated  them  to  be  material,  and 
declared  that  he  could  not  procure  their  attendance  at 
that  term,  could  not  venture  to  declare  on  oath,  th-at  he 
expected  to  procure  it  at  the  next,  or  at  any  other  time  ; 
much  lefs  that  he  had  any  reafonable  ground  for  fuch  ex- 
peclation.  On  this  ground,  therefore,  the  aflidavit  was 
clearly  infuificient  ;  and  it  was  confetiuently  the  duty  of 
the  court  to  reject  fuch  application. 

But  the  teftimony  of  thefe  v/ltncffes,  asftated  in  the 
aflidavit,  was  wholly  immaterial;  and  therefore,  their 
abfence  was  no  ground  for  a  continuance,  had  there  been 
reafonable  ground  for  expecting  their  attendance  at  the 
r.cxt  term. 

William  Gardner  and  Tench  Coxe,  were  to  prove 
tliat  Mr.  Adams  had  turned  them  out  of  office,  for  their 
political  opinions  or  conduct.  This  applied  to  that  part 
of  the  pubhcation,  which  condituted  the  matter  of  the 
third  charge  in  the  indictment,  in  thefe  words,  "  the 
fame  fyftem  of  perfecution  extended  all  over  the  conti- 
nent. Every  perfon  holding  an  oaice,  muft  either  quit  it, 
(ir  think  and  vote  exactly  with  Mr.  Adam.s." — Judge 
]>ee  was  to  prove,  that  Mr.'  Adams  had  advifed  and  rc- 
quefted  him  by  letter,  in  the  year  1799,  to  deliver  Tho- 
rrias  Nafti,  otherwife  called  Jonathan  Robbins,  to  the  Bri- 
tiih  conful-in  Charlcfton.     This   might  have  had  fome 
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■application  to  the  matter  of  the  feventh  charge  ;  whic?^ 
alledgcd  that  "  the  hands  of  Mr.  Adams  were  reeking 
with  the  blood  of  the  poor,  friendlefs,  Connecticut  fai- 
lor/*  llmothy  Pickering  wzs  to  prove,  that  i\ir.  Adam^- 
while  Prelidcnt,  and  while  Congrefs  was  in  feilion,  was 
inany  weeks  in  pofleilion  of  importan-t  diipatchcs,  fron* 
the  American  minifter  in  France,  without  comnmnica- 
ting  them  to  Congrefs.  This  teftimony  was  utterly  irj- 
matcrial  j  bccaufe,.admitting  the  fact  to  be  fo,  Mr.  Adams 
was  not  bound,  in  a,ny  refpect,  to  communicate  thole 
difpatches  to  Congrefs,  unlefs  in  his  clifcretion,  he  flioukl 
think  it  neced'ary  ;  and  alfo,  becaufe  the  facl:,  if  true,  had 
no  relation  to  any  part  of  t>he  indictment.  There  are, 
indeed,  three  charges,  on  which  it  might  at  lirft  fight 
feem  to  have  fome  flight  bearing.  Thefe  are  the  eighth, 
the  words  furnifliing  the  matter  of  which  are,  "  every 
feature  in  the  adm.iniftration  of  Mr.  Adams,  forms  a  dii- 
tincl  and  additional  evidence,  tliat  he  was  determined  n. 
III!  events,  to  embroil  this  country  with  France  ;"  the 
fourteenth,  the  words  ilated  in  which  ailedge,  that  "  h/ 
fending  thcfe  ambafl'adors  to  Paris,  Mr.  Adams  and  lii; 
BritiOi  fadlon,  defigned  to  do  nothing  but  mifchief ;'' 
and  the  eigliteenth,  tlie  matter  of  which  fiates,  "  that  i,'i 
the  midfl  of  fuch  a  fcene  of  profligacy  and  ufury,  tlt^ 
Prefident  perfiiled  as  long  as  he  durit,  in  making  his  n: 
moft  efforts,  for  provoking  a  French  war."  To  no  otli::r 
charge  in  the  indictment,  had  the  evidence  oi  Timotii.^' 
Pickering,  as  ftated  in  the  aflldavit,  the  remoteft  afhnit't . 
And  furely,  it  wdll  not  be  pretended  by  any  man,  wir'* 
ihail  comnare  this  evidence,  with  the  three  char2;ea. ::- 
bove  mentioned,  that  the  fact  intended  to  be  proved  b^- 
it,  furniihcd  any  evidence  proper  to  go  to  a  jury,  in  fu  .- 
port  ot  either  of  t  hole  chai'ges,  that  "every  featurs  ■.':: 
his  adminiftration,  formed  a  diftinct  and  additional  c\  - 
dence,  of  a  determination  at  all  events,  to  embroil  i'li.s 
countrv  v/ith  France,'"  that  "•  in  ien dl n^:  am bailadorb  3 
Pans,  lie  intended  nothing  but  mifchief,"  that  "  in  tie 
midil  of  a  fcene  of  prolligacy  and  ufury,  he  perfiRed,  as 
long  as  he  durft,  in  making  his  utmoit  efforts  for  pi  >- 
^voking  a  French  war."  Thefe  are  charges,  which  I'urc'y 
<:annot  be  fupportedor  juftihedjby  the  circumitance  of  b-s 
*  keeping  in  his  poifcfiionj  for  feveral  weeks,  while  C;..;- 
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grefs  was  in  feflion,  difpatches  from  tlic  American  minif:* 
ler  in  France,  without  communicating  them  to  Con* 
grefs,'  which  he  was  not  hound  to  do,  and  which  it  was 
his  duty  not  to  do,  if  he  fuppofed,  that  the  communica- 
tion, at  an  earlier  period,  would  be  injurious  to  the  pub- 
lic intereft.  The  teilimony  of  Wi'iiiam  B.  Giles  and 
Stephens  Thompfon  Mafon,  was  to  prove,  that  Mr. 
Adams  had  uttered  in  their  hearing,  certain  fentiments, 
favourable  to  ariftocratic  or  monarchical  principles  of 
government. 

This  had  no  application  except  to  a  part  of  the  twelfth 
charge  ;  v/hich  has  been  already  fhevv'n  to  be  wh(jlly  im-* 
material  if  taken  feparately,  and  wholly  incapable  of  a 
feparate  juftincation,  if  confidered  as  part  of  an  entire 
charge.  And,  lallly,  it  was  to  be  proved  by  general 
Blackburn,  that  in  his  anfwer  to  an  addrefs,  Mr.  Adams 
avowed,  "  that  there  was  a  party  in  Virginia,  which  de- 
ferved  to  be  humbled  into  duft  and  alhes,  before  the  in- 
dignant frowns  of  their  injured,  infulted  and  offended 
country."  There  were  but  two  charges  in  tlie  indict- 
ment to  which  this  fact,  if  true,  had  the  mod  diftant 
refem.blance.  Thefe  are  the  fifteenth  and  hxteenth,  the 
w^ords  forming  the  matter  of  which,  call  Mr.  Adams 
"  an  hoary-headed  libeller  of  the  governor  of  Virginia, 
who  with  all  the  fury,  but  without  the  propriety  or  fub- 
limity  of  Hom.er's  Achilles,  bawled  out,  to  arms  then,  to 
arms  !"  and  "  who  floating  on  the  bladder  of  popularity^ 
threatened  to  make  Richmond  the  centre  point  of  a  bon- 
fire." It  would  be  an  abufe  of  the  patience  of  this  hono- 
rable court,  to  occupy  any  paf  t  of  its  time  in  proving,- 
that  the  fact  intended  to  be  proved  by  general  Blackburn, 
could  not  in  the  ilighteft  degree  fupport  or  juftify  fuch 
charges  as  thefe.  This  is  the  account  given  of  the  tefci- 
rnony  of  the  abfent  witneffes,  by  the  aihdavit  filed  as  the 
ground  of  the  motion  for  a  continuance.  From  a  com- 
parifon  of  it  with  the  indictment,  it  will  appear,  that  out 
of  twenty  charges  in  the  indictment,  there  were  but 
eight,  to  which  any  part  of  the  tcftimony  of  thefe  wit- 
neffes had  the  moft  diftant  allufion  ;  and  that  of  thofe 
eight  charges  there  are  five,  which  the  teftimony,  having 
fome  allufions  to  them,  could  not  in  the  flightcft  degree 
fupport.     Twelve  charges  therefore,  remained'  without 
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even  an  attempt  to  juftify  them ;  and  feventeen  were 
wholly  deftitute  of  any  kgal  or  fufficient  juftification. 
On  thefe  feventeen  charges,  therefore,  the  traverfer  muft 
have  been  convicted,  even  if  the  remaining  three  had 
been  completely  juftified  by  the  teftiniony  of  the  abfent 
witnelTes.  The  conviction  on  thefe  feventeen  charges, 
or  even  on  one  of  them,  would  have  put  it  into  the 
power  of  the  court  to  fine  and  imprifon  the  traverfer,  to 
the  whole  extent  allowed  by  the  law.  If  the  truth  of 
thefe  three  charges,  admitting  it  to  be  eftabliflied,  could 
have  any  effect  in  mitigating  the  punifliment,  which  de- 
pended on  the  court  and  not  on  the  jury,  the  court  in 
palling  fentence  might  make,  and  in  this  cafe,  actually 
did  make,  the  fullefl  abatement  on  that  account  that  the 
teftimony  if  adduced  would  warrant. 

This  teftimony,  therefore,  was  in  every  view  im- 
material ;  and  had  it  been  material,  there  exifted  no 
ground  of  reafonable  expectation,  that  it  could  be  ob- 
tained at  the  next  term.,  or  any  future  term.  For  thefe 
reafons,  and  not  from  thofe  criminal  motives,  which 
without  the  leait  Ihadow  of  proof  are  afcribed  to  him, 
this  refpondent  did  overrule  and  reject  the  motion  for  a 
continuance  till  the  next  term  :  as  it  was  his  duty  to  do, 
£nce  he  had  no  difcretion  in  the  cafe,  but  was  bound  by 
the  rules  of  law. 

But  in  order  to  afford  every  accommodation  to  the 
traverfer  and  his  counfel,  which  it  was  in  his  power  to 
give,  this  refpondent  did  offer  to  poftpone  the  trial  for 
a  month  or  more,  in  order  to  afford  them  full  time  for 
preparation,  and  for  procuring  fuch  teflimony  as  was 
v/ithin  their  reach.  This  indulgence  they  thought  pro- 
per to  refufe. 

On  Monday,  the  fecond,  and  Tuefday,  the  third  day 
of  June,  1800,  when  judge  GrilHn  had  taken  his  feat  in 
court,  and  was  on  the  bench,  the  counfel  for  the  traver- 
fer, renewed  their  motion  for  a  continuance,  founded  on 
the  fame  affidavit ;  and  after  a  full  hearing  and  confide- 
ration  of  the  argument,  the  court,  judge  Grifnn  concur- 
ring, overruled  the  motion,  and  ordered  the  trial  to  pro- 
ceed. 

If  this  decifion  be  correct,  as  he  believes  and  infifts 

that  it  is,  no  offence  could  be  committed  by  him  in  mak- 
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idg  or  concurring  in  it.  Tt  was  a  proper  and  legal  per- 
formance of  his  duty  as  a  judge.  If  it  be  erroneous,  ftill 
the  error,  if  an  honeft  one,  cannot  be  an  offence,  much 
iefs  a  high  crime  and  rnifdemeanor ;  and  as  in  his  col- 
league it  has  been  confidered  as  an  honeft  error,  he  con- 
fidently trufts  it  will  be  confidered  fo  in  him  alio. 

To  the  third  charge  adduced  in  fupport  of  the  ar- 
ticle now  under  conlideration,  the  charge  of  ufing  "  un- 
ufua],Tade,  and  contemptuous  expreffions,  towards  the 
prifoner's  counfel,"  and  of  "  falfely  inlinuating,  that 
they  wiflied  to  excite  the  public  fears  and  indignation, 
and  to  produce  that  infubordination  to  law,  to  which  the 
cdnducf  of  this  refpondent  did  manifelfly  tend,"  he  can- 
not anfwer  otherwife  than  by  a  general  denial.  A  charge 
fo  vague,  admits  not  of  precife  or  particular  refutation. 
He  denies  that  there  was  any  thing  unufual  or  inten- 
tionally rude  or  contemptuous  in  his  conduct  or  his  ex- 
preffions tov/ards  the  prifoner's  counfel ;  that  he  made 
any  falfe  infmuation  whatever  againft  them,  or  that  his 
own  conduct  tended  in  any  m^anner  to  produce  infubor- 
dination to  law.  On  the  contrary,  it  was  his  wifh  and 
intention,  to  treat  the  counfel  with  the  refpect  due  to 
their  iituatiou  and  functions,  and  with  the  decorum  due 
to  his  own  characler.  He  thought  it  his  duty  to  re- 
if  rain  fuch  of  their  attempts  as  he  confidered  improper, 
and  to  overrule  motions  made  by  them,  which  he  con- 
fidered as  unfounded  in  law  ,  but  this  it  was  his  wifh  to 
accomplifli  in  the  manner  leaft  likely  to  offend,  from 
which  every  conlideration  concurred  in  diffuading  him. 
He  did  indeed  think  at  that  time,  and  ftill  remains  un- 
der the  imprellion,  that  the  conduAl  of  the  traverfer's 
Gounfcl,  wliether  from  iatention  or  not  he  will  not  un- 
dertake to  fay,  was  difrefpectful,  irritating,  and  highly 
incorreo:.  I'hat  condudl  which  he  viewed  in  this  light, 
might  have  produced  fome  irritation  in  a  temper  natu- 
rally quick  and  warm,  and  that  this  irritation  mighli 
notwithftanding  his  endeavours  t-o  fupprefs  it,  have  ap- 
peared in  his  manner  and  in  his  expreffions,  he  thinks 
not  improbable  ;  for  he  has  had  occafions  of  feeling  and 
lamenting  the  \vant  of  fulFicicnt  caution  and  felf-com.- 
mand,  in  things  of  this  nature.  But  he  confidently  af- 
firms, that  his  conduct  in  this  particular  was  free  from 
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intentional  impropriety ;  and  this  refpondent  denies,  th^t 
any  part  of  his  condud  was  fuch  as  ought  to  have  in- 
duced the  traverfer's  counfel  to  **  abandon  the  caufe  of 
their  client,"  nor  does  he  believe  that  any  lucli  cauie  did 
induce  them  to  take  that  ftep.  On  the  contrary,  he  be- 
lieves that  it  was  taken  by  them  under  the  influence  of 
paffion  or  for  fome  motive  into  which  this  refpondent 
forbears  at  this  time  to  inquire.  And  this  refpondent 
admits,  that  the  faid  traverfer  was  convicted  and  con- 
demned to  line  and  imprifonment,  but  not  by  reafon  of 
the  abandonment  of  his  defence  by  his  counfel ;  but  be- 
caufe  the  charges  againft  him  were  clearly  proved,  and 
no  defence  was  made  or  attempted  againft  far  the  great- 
er number  of  them. 

The  fourth  charge  in  fupport  of  this  article,  attri- 
butes to  this  refpondent,  "  repeated  and  vexatious  inter- 
ruptions of  the  faid  counfel,  which  at  length  induced 
*hem  to  abandon  the  caufe  of  their  client,  who  was  there- 
fore convicied,  and  condemned  to  fme  and  imprifon- 
ment/' To  this  charge  alfo,  it  is  impolTible  to  f^ve  any- 
other  anfwer  but  a  general  denial.  He  avers  that  he  never 
interrupted  the  traverfer^'s  counfel  vexatioully,  or  ex^ 
cept.when  he  coniidered  it  his  duty  to,d.o  fo.  It  cannot  be 
denied  that  courts  have  power  to  interrupt  counfel  when 
in  their  opinion  the  correcincf^;  of  proceeding  requires  it. 
In  this,  as  in  every  thing  elfe,  they  may  err.  They  may 
fometimes  ad  under  the  influence  of  momentary  paffioji 
or  irritation,  to  which  they  in  common  with  other  men, 
are  liable.  But  uniefs  their  conduct  in  fuch  cafes,  thougli 
improper  or  ill-judged,  be  clearly  fhev/n  to  proceed,  not 
from  human  infirmity,  but  from  improper  motives,  it 
cannot  be  imputed  to  them  as  an  ofience,  much  lefs  as  a 
crime  or  mifdemeanor. 

Laftly,  this  refpondent  is  charged  under  this  article^ 
v/ith  an  "  indecent  folicitude,  manifeiled  by  him,  for  the 
conviction  of  the  accuied,  unbecoming  even  a  public  pro- 
fecutor,  but  highly  difgraceful  to  the  charader  of  ajudgej 
as  it  was  fubverfive  of  juftice.'*  This  is  another  charge  of 
which  it  is  impoffible  to  give  a  precife  refutation,  and  to 
a  general  denial  of  which,  this  refpondent  muft  therefore 
confine  himfelf.  He  denies  that  he  felt  any  folicitude. 
whatever  for  the  conviction  of  the  traverfer  ;  other  than 
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the  general  wifh  natural  to  every  friend  of  truth,  deco- 
rum, and  virtue,  that  j)erfcns  guilty  of  fuch  offences,  as 
that  of  which  the  traverfer  flood  indifted,  Ihould  be 
brought  to  punifhment,  for  the  fake  of  example.  He  has 
no  helitation  to  acknowledge,  that  his  indignation  was, 
flrongly  excited,  by  the  atrocious  and  profligate  libel 
which  the  traverfer  was  charged  with  having  written 
and  publifhed.  This  indignation,  he  believes,  was  felt 
by  every  virtuous  and  honorable  man  in  the  communi- 
ty, of  every  party,  who  had  read  the  book  in  queftion, 
or  become  acquainted  with  its  contents.  How  properly 
it  was  felt,  will  appear  from  the  book  itfeif,  which  this, 
refpondent  has  ready  to  produce  to  this  honorable  court ; 
from  the  parts  of  it  incorporated  into  the  indictment 
now  under  eoniideration  ;  and  fome  further  extracts 
contained  in  the  paper  marked  exhibit  No.  6,  which  this 
refpondent  prays  leave  to  make  part  of  this  his  anfvver. 
He  admits,  and  it  can  never  be  to  him  a  fubject  of  felf- 
reproach  or  a  caufe  of  regret,  that  he  partook  largely  in 
this  general  indignation,  but  he  denies  that  itin  any  man- 
ner influenced  his  conduct  towards  the  traverfer,  which 
was  regulated  by  a  confcientious  regard  to  his  duty  and 
the  laws.  He  moreover  contends,  that  a  folicitude  to 
procure  the  conviction  of  the  traverfer,  however  unbe-. 
coming  his  character  as  a  judge,  would  not  have  been  an 
offence,  had  he  felt  it ;  unlefs  it  had  given  rife  to  fon>e 
mifconduct  on  his  part.  Intentions  and  feelings,  unlefs 
accompanied  by  actions,  do  not  conftitute  crimes  in  this 
countrv  ;  where  the  2;uilt  or  innocence  of  men  is  not 
judged  of  by  their  wifhes  and  folicitudes,  but  by  their 
conduct  and  its  motives.  And  this  refpondent  thinks  it 
his  duty,  on  this  occafion,  to  enter  his  foiemn  protell 
againft  the  introduction  in  this  country,  of  thofe  arbi- 
trary principles,  at  once  the  offspring  and  the  inftruments 
of  defpotifm,  which  would  make  "  high  crimes  and  mif-. 
demeanors  *'  to  ccnfift  in  "  rude  and  contemptuous  ex- 
preiiions,"  in  "vexatious  interruptions  of  counfel,"  and 
in  the  manifeltation  of  "^indecent  folicitude'*  for  the 
conviction  of  a  moft  notorious  olfender.  Such  conduct, 
iff,  no  doubt,  improper  and  unbecoming  in  any  perfon, 
and  much  more  fo  in  a  judge :  but  it  is  too  vague,  too 
uncertain,,  and  too  fufceptible  of  forced  interpretations, 
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according  to  the  impulfe  of  pafilon  or  the  views  of  poli- 
cy, to  be  admitted  into  the  clafs  of  punilhable  offences, 
tinder  a  fyftem  of  law  whofe  certainty  and  preciiion  in 
the  definition  of  crimes,  is  its  greateft  glory,  and  the 
greateft  privilege  of  thofe  who  live  under  its  fway. 

In  concluding  his  defence  againft  thofe  charges  con- 
tained in  the  fourth  article  of  impeachment,  he  declares, 
that  his  whole  conduct  in  that  trial,  was  regulated  by  a 
ftricl  regard  to  the  principles  of  iavv-,  and  by  an  honeft 
delire  to  do  juftice  between  the  United  States  and  the 
party  accufed.  He  felt  a  lincere  wifli,  on  the  one  hand, 
that  the  traverfer  might  eftablifh  his  innocence,  by 
thofe  fair  and  fufficient  means  which  the  law  allows  ;  and 
a  determination,  on  the  other,  that  he  fliould  not,  by 
fubterfuges  and  frivolous  pretences,  fport  with  the  jul- 
tice  of  the  country,  and  evade  that  puniilimcnt  of  which, 
if  guilty,  he  was  fo  proper  an  objecl.  Thefe  intentions 
he  is  confident,  w^re  legal  and  laudable  ;  and  if,  in  any 
part  of  his  conduct,  he  fwerved  from  this  line,  it  was  an 
error  of  his  judgment  and  not  of  his  heart. 

And  the  faid  refpondent  for  pica  to  the  faid  fourth 
article  of  impeachment,  faith,  that  he  is  not  guilty  of  any 
high  crime  and  mifdemeanor,  as  in  and  by  the  faid  fourth 
article  is  alledged  againft  him.,  and  this  he  prays,  may 
be  inquired  of  by  this  honorable  court,  in  fuch  manner 
as  law  and  juftice  ftiall  fcem  to  require. 

The  fifth  article  of  impeachment  charges  this  re- 
fpondent, with  having  awarded  "  a  capias  againft  the 
body  of  the  faid  James  Thompfon  Callender,  indi(fted 
for  an  offence  7iGt  capital,  whereupon  the  faid  Callender 
was  arrefted  and  committed  to  clofe  cuftody,  contrary  to 
law  in  that  cafe  made  and  provided." 

This  charge  is  refted,  ift,  on  the  act  of  Congrefs  or 
September  24th,  1789,  entitled,  *'an  acl  to  eftablifh  the 
judicial  courts  of  the  United  States,"  by  which  it  is 
enacted  "  that  for  any  crime  or  offence  againft  the  Unit- 
ed States,  the  offender  may  be  arrefted,  imprifoned,  or 
bailed,  agreeably  to  the  ufual  mode  of  procefs,  in  the 
ftate  where  fuch  offender  may  be  found.'*  And  2diy, 
on  a  law  of  the  ftate  of  Virginia,  which  is  faid  to  pro- 
vide "  that  upon  ■prefiniment  by  any  grand  jury,  of  an 
oii'ence  not  capital,  the  court  Hiall  order  the  clerk  to  iffue 
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Sifummons  againft  the  perfon  or  perfons  fo  offending,  to 
appear  and  anfwer  fuch  prefentmcnt  at  the  next  court.'* 
It  is  contended,  in  fupport  of  this  charge,  that  the  aft 
of  Congrefs  above  mentioned,  made  the  ftate  law  the 
rule  of  proceeding,  and  that  the  Hate  law  was  violated 
by  ilTuing  a  capias  againll  Callendcr,  inftead  of  a  fam- 
nions. 

The  firft  obfervatiqn  to  be  made  on  this  part  of 
the  cafe  is,  that  the  date  of  the  lavv^  of  Virginia  is  not 
mentioned  in  the  article.  A  very  material  omiffion  ! 
For  it  cannot  be  contended,  that  by  the  ace  of  Congrefs 
in  queftion,  v/hich  was  palled  for  eilablifhing  the  laws 
of  the  United  States,  and  regulating  their  proceedings  ; 
it  was  intended  to  render  thofe  proceedings  dependent 
en  2l\  future  acis  of  the  ilate  Icgillatures.  The  intention 
certainly  was,  to  adopt,  to  a  certain  limited  extent,  the 
regulations  exifting  in  the  flutes  at  the  time  of  paf- 
iing  the  a6l.  Confequently,  a  law  of  Virginia,  palfed  af- 
ter this  act,  can  have  no  operation  on  the  proceedings 
under  it.  But  bv  referring:  to  the  law  of  Virg-inia  in 
•queftion,  it  will  be  found  to  bear  date  on  NovemlDcr 
13th,  179:2,  more  than  three  years  after  this  act  of  Con- 
grefs, by  which  it  is  faid  to  have  been  adopted.  But 
the  omiffion  of  the  date  of  this  law  of  Virginia,  .is  not 
the  moft  material  overfight  which  has  been  made  in  ci- 
ting it.  Its  title  is  "  An  ad  directing  the  method  of 
proceeding  againft  free  perfons,  charged  with  certain 
■crimes,'*  &:c.  and  it  enafts,  feftion  28th,  "  That  upon 
prefentment  made  by  the  grand  jury,  of  an  offence  not 
capital,  the  court  iliall  order  the  clerk  to  i-Tue  a  fummons, 
or  ether  proper  procefs^  againft  the  perfon  or  perfons  fo 
prefented,  to  appear  and  anfwer  at  the  next  court."  It 
will  be  obferved  that  thefe  words,  "  or  other  proper 
procefs,'*'  which  leave  it  perfectly  in  the  difcretion  of 
the  court  what  procefs  fhall  iifue,  provided  it  be  fuch  as 

is  DroDer  for  bringing;  the  offender  to  anfwer  to  the  pre- 
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fentment,  are  omitted  in  this  article  of  impeachment. 

From  thefe  words  it  is  perfectly  manifeft,  that  the 
law  of  Virginia,  admitting  it  to  apply,  did  not  order  a 
fummons  to  be  ilTued,  but  left  it  perfectly  in  the  difcre- 
tion of  the  court  to  iffue  a  fummons,  or  iuch  other  pro- 
cefs as  they  fhould  judge  proper.  It  is  therefore,  a  fuf~ 
'  ficient 
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ficient  anfwer  to  this  article  to  fay,  that  this  refpondent 
confidered  a  capias  as  the  proper  procefs,  and  therefore 
ordered  it  to  iliue  ;  which  he  admits  that  he  did,  imme- 
diately after  the  prefentment  was  found  againll  the  faid 
Callender,  by  the  grand  jury. 

This  he  is  informed  and  expects  to  prove,  has  been 
the  conftruclion  of  this  law  by  the  courts  of  Virginia, 
and  their  general  practice.  Indeed  it  would  be  moft 
Itrange,  if  any  other  conftruclion  or  practice  had  been 
adopted.  There  are  many  offences  not  capital,  which 
are  of  a  very  dangerous  tendency,  and  on  which  very 
fevere  puniflim.ent  is  inflicled-  by  the  laws  of  Virginia  j 
and  to  enact  by  law  that  in  all  fuch  cafes,  however  no- 
torious or  profligate  the  ofFendefs  might  be,  the  courts 
lliould  be  obHged,  after  a  prefentment  by  a  grand  jury, 
to  proceed  againft  them  by  fummons  ;  would  be  to  enacl, 
that  as  foon  as  their  guilt  v/as  rendered  extremely  proba- 
ble, by  the  prefentment  of  a  grand  jury,  they  fiiould  re- 
ceive regular  notice,  to  efcape  from  puniihment  by  flight 
or  concealment. 

It  will -alio  appear,  as  this:  refpondent  believes,  by  a 
reference  to  the  laws  and  practice  of  Virginia,  into 
which  he  has  made  all  the  inquiries  Vv^hich  circumitan- 
ces  and  the  fliortnefs  of  time  allowed  him  for  preparing 
his  anfwer,  would  permit,  that  all  the  cafes  in  which  a 
fummons  is  confidered  as  the  only  proper  procefs,  are 
cafes'  of  petty  offences,  vv^hich  on  the  prefentment  of  a 
grand  jury,  are  to  be  tried  by  the  court  in  a  fummary 
way,  without  the  intervention  of  a  petit  jury. — There- 
fore, thefe  proviiions  had  no  appplication  to  the  cafe  of 
Callender,  vvhich  could  be  no  otherwife  proceeded  on 
than  by  indictment,  and  trial  on  the  indictment  by  a  pe- 
tit jury. 

It  rnuft  be  recollected  that  the  a6t  of  Congrefs  of 
September  24th,  1789,  ena<fts,  fection  14,  "  that  the 
courts  of  the  United  States,  Ihall  have  power  to  iffue 
writs  of  fcire  facias,  habeas  corpus,  and  all  other  ivrits  not 
fpecially  provided  for  by  ftatute,  which  may  be  neceffary 
for  the  exercife  of  their  refpe<5tive  jurifdictions,  and 
agreeable  to  the  principles  and  ufages  of  laws.'^  Confe- 
'  quently,  the  circuit  court,  whf  re  the  proceedings  in 
queftion  took. place,  had  power  to  iflue  a  capias  againll 

the 
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the  traverfer,  on  tlie  prefentment,  unlefs  the  flate  law 
above  mentioned  governed  the  cafe,  and  contained  fome- 
thinor  to  reftrain  the  iiruinsr  of  that  writ  in  fuch  a  cafe. 

^  o  o 

This  refpondent  contends,  for  the  reafons  above  ftated, 
that  this  ftate  law  neither  applied  to  the  cafe,  nor  con- 
tained any  thing  to  prevent  the  ilTuing  of  a  capias,  if  it 
had  applied. 

Thus  it  appears  that  this  refpondent,  in  ordering  a 
capias  to  iffue  againfb  Callender,  decided  correctly,  as  it 
certainly  was  his  intention  to  do.  But  he  claims  no  other 
merit  than  that  of  upright  intention  in  this  decifion  :  for 
when  he  made  the  dccilion,  he  was  utterly  ignorant  that 
fuch  a  law  exilled  in  Virginia ;  and  declares  that  he  ne- 
ver heard  of  it,  till  this  article  was  reported  by  a  com- 
mittee of  the  Houfe  of  Reprefentatives,  during  the  pre- 
fent  feiiion  of  Congrefs.  This  law  was  not  mentioned 
on  the  trial  either  by  the  counfel  or  the  traverfer,  or  by 
judge  Griffin,  who  certainly  had  much  better  opportuni- 
ties of  knowing  it  than  this  refpondent,  and  who,  no 
doubt,  would  have  cited  it  had  they  known  it  and  confi- 
dered  it  as  applicable  to  the  cafe.  This  refpondent  well 
knov/s  that  in  a  criminal  view,  ignorance  of  the  law  ex- 
cufes  no  man  in  offending  againft  it ;  but  this  maxim 
applies  not  to  the  decifion  of  a  judge  ;  in  whom  igno- 
rance of  the  law  in  general  would  certainly  be  a  difqua- 
iification  for  this  office,  though  not  a  crime  ;  but  igno- 
rance of  a  particular  act  of  afiembly,  of  a  ftate  where  he 
was  aa  utter  ftranger,  muft  be  conhdered  as  a  very  par- 
donable error  ;  efpecially  as  the  counfel  for  the  prifoner 
to  whofe  cafe  that  law  is  fuppofed  to  have  applied,  for- 
bore or  omitted  to  cite  it ;  and  as  a  judge  of  the  ftate, 
always  refident  in  it,  and  long  converfant  with  its  local 
lav/s,  either  forgot  this  law,  or  confidered  it  as  inappli- 
cable. 

Such  is  the  anfwer,  which  this  refpondent  makes  to 
the  fifth  article  of  impeachment.  If  he  erred  in  this  cafe, 
it  was  through  ignorance  of  the  law ;  and  furcly,  igno- 
rance under  luch  circum.ftances,  cannot  be  a  crime,  nmch 
lefs  a  high  crime  and  mifdemeanor,  for  which  he  ought 
to  he  removed  from  his  office.  If  a  judge  were  impeach- 
able for  ading  againft  law  from  ignorance  only,  it  would 
iollow,  that  he  would  be  punifned  in  the  fame  manner 

for 
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for  deciding  againft  law  wilfully,  and  for  deciding  againft' 
it  through  mittakc.  In  other  words,  there  would  be  no 
diftindtion  between  ignorance  and  delign,  between  error 
and  corruption. 

And  the  faid  refpondent,  for  plea  to  the  faid  fifth 
article  of  impeachment,  faith,  that  he  is  not  guilty  of  any 
high  crime  and  mifdemeanor,  as  in  and  by  the  faid  fifth 
article  is  alledged  againft  him  ;  and  this  he  prays,  may 
be  inquired  of,  by  this  honorable  court,  in  fuch  manner^ 
as  law  and  juftice  fliall  feem  to  them  to  require. 

The  fixth  article  of  impeachment  alledges,  that  this 
refpondent,  "  with  intent  to  opprefs  and  procure  the  con- 
viction of  the  laid  James  Thompfon  Callender,  did,  at 
the  court  aforefaid,  rule  and  adjudge  the  faid  Callender 
to  trial,  during  the  term  at  which  he  the  faid  Callender" 
was  prefented  and  indifted,  contrary  to  the  law  in  that 
cafe  made  and  provided." 

This  charge  alfo,  is  founded,  ift,  on  th«  ac^of  Con- 
grefs  of  September  C4th,  1789,  above  mentioned,  which' 
enacts,  feftion  34,  "  that  the  laws  of  the  feveral  ftatcs,- 
except  where  the  conftitution,  treaties  or  flatutcs  of  the 
United  States  ihall  otherwiie  provide,  lliall  be  regarded 
as  the  rules  of  decifion,  in  trials  at  common  law^  in  the 
courts  of  the  United  States,  in  cafes  where  they  apply;" 
and  '2dly,  on  a  law  of  the  flate  of  Virginia,  which  is  fup- 
pofed  to  provide,  "  that  in  cafes  not  capital,  the  offender 
ihall  not  be  held  to  anfwer  any  prefentment  of  a  grand 
jury,  until  the  court  next  fucceeding  that,  during  Which 
fuch  prefentment  fliali  have  been  made.'*  This  law,  it 
is  contended,  is  made  the  rule  of  decifion  by  the  above- 
mentioned  act  of  Congrefs,  and  was  violated  by  the  refu-' 
fal  to  continue  the  cafe  of  Callender  till  the  nexlt  term. 

In  anfwer  to  this  charge  this  refpondent  declares,' 
that  he  was  at  the  time  of  making  the  above  mentioned 
decifion,  wholly  ignorant  of  any  liich  law  of  Virginia  as 
that  in  queftion  ;  that  no  fuch  law  was  adduced  or  men- 
tioned by  the  counfel  of  Callender,  in  fupport  of  their 
motion  for  a  continuance,  neither  when  they  fifft  made 
it,  before  this  refpondent  fitting-  alone,  ricr  when  /hey 
renewed  it,  after  Judge  Griffin  had  taken  His  feat  in 
court  :  that  no  fuch  law  was  mentioned  by  Judge  Grif- 
n  J  who  concurred  in  overruling  the  motion  fnt-  a  con- 
H  ti  nuance. 
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tintiance,  and  ordering  on  the  trial ;  which  he  could  not 
have  done  had  he  known  that  fuch  a  law  exiiled,  or  con- 
iidered  it  as  applicable  to  the  cafe  ;  and  that  this  relpon- 
dent  never  heard  of  any  fuch  law,  until  the  articles  of 
impeachment  now  under  confideration  were  reported,  in 
the  courfe  of  the  prefent  feiTion  of  Congrefs,  by  a  com- 
mittee of  the  Houfe  of  Rcprefentativcs. 

A  judge  is  certainly  bound  to  ufe  all  proper  and 
reafonable  means  of  obtaining  a  knowledge  of  the  laws 
which  he  is  appointed  to  adminifter ;  but  after  the  ufe 
of  fuch  means,  to  overlook,  mifunderlland,  or  remain  ig- 
norant of  fome  particular  law,  is  at  all  times  a  very  par- 
donable error.  It  is  much  more  fo  in  the  cafe  of  a  judge 
of  the  fupreme  court  of  the  United  States,  holding  a  cir- 
cuit court  in  a  particular  Hate,  with  which  he  is  a  ftran- 
ger,  and  with  the  local  laws  of  v/hich  he  can  have  enjoy- 
ed but  very  impcrfedt  opportunities  of  becoming  ac- 
quainted. It  was  forefeen  by  Congrefs,  in  eftabliflring 
the  circuit  courts  of  the  United  JStates,  that  difficulties 
and  inconveniences  muft  frequently  arife  from  thisfource, 
and  to  obviate  fuch  difficulties  it  was  provided,  that  the 
diftrid:  judge  of  each  flate,  who  having  been  a  refidcnt 
of  the  flate  and  a  practitioner  in  its  courts,  had  all  the 
necciTary  means  of  becoming  acquainted  with  its  local 
laws,  fliould  form  a  part  of  the  circuit  court  in  his  own 
flate.  The  judge  of  the  fupreme  court  is  expected,  with 
reafon,  to  be  well  verfed  in  the  general  laws  ;  but  the  lo- 
cal laws  of  the  flate  form  the  peculiar  province  of  the 
diflricl  judge,  who  may  be  juflly  confidered  as  particu- 
larly refponfible  for  their  due  obfervance.  If  in  the  cafe 
in  queftion,  this  refpondent  overlooked  or  mifconflrued 
any  local  law  of  the  flate  of  Virginia,  which  ought  to 
have  governed  th-e  cafe,  it  was  equr.lly  overlooked  and 
xnifunderflood,  not  only  by  the  prifoner's  counfel  who 
made  the  motion,  and  whofe  peculiar  duty  it  was  to 
know  the  law  and  bring  it  into  the  view  of  the  court, 
but  alfo  by  the  dillricl  judge,  who  had  the  befl  oppor- 
tunities of  knowing  and  underflanding  it,  and  in  whom, 
never thelefs,  this  overfight  or  millake  is  confidered  as  a 
"venial  error,  while  in  this  re^ondent  it  is  made  the 
ground  of  a  criminal  charge. 

This  refpondent  further  ftates,  that  after  the  mo^ 
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diligent  and  tlie  mod  extenfive  inquiry  which  the  time 
allowed  for  preparing  this  anfwer  would  permit,  he  can 
find  no  law  of  Virginia  which  exprefsly  enacls,  that  "  in 
cafes  not  capital,  the  offender  Ihall  not  be  held  to  anfwer 
any  prefentment  of  a  grand  jury,  until  the  court  next 
fucceeding  that  during  which  fuch  prefentment  Ihall 
have  been  made.'*  This  principle  he  fuppofes  to  be  an 
inference  drawn  by  the  authors  of  the  articles  of  im- 
peachment, from  the  law  of  Virginia  mentioned  in  the 
anfwer  to  the  preceding  article,  the  law  of  November^ 
15th,  1792,  which  provides  "  that  upon  prefentment', 
made  by  the  grand  jury  of  an  offence  not  capital,  the 
court  fhall  order  the  clerk  to  iffue  a  fummons,  or  other 
proper  proccfs,  againft  the  perfon  or  perfons  fo  prefent* 
ed,  to  appear  and  anfwer  fuch  prefentment  at  the  next 
court."  This  law  he  conceives  does  not  warrant  the  in- 
ference fo  drawn  from  it,  becaufe  it  fpeaks  oi  prefefitments 
and  not  of  indJclmcnts,  which  are  very  different  things  y 
and  is,  as  he  is  informed,  conhncd  by  pradice  and  con- 
ftru(^ion  in  the  ftate  of  Virginia,  to  cafes- of  fmall  offen- 
ces, which  are  to  be  tried  by  the  court  itfelf  upon  the 
prefentment,  without  an  indictment  or  the  intervention 
of  a  petit  jury.  But  for  cafes,  like  that  of  Callender, 
v^'here  an  indictment  muff  follow  the  prefentment,  this 
law  made  no  proviflon.  Further,  the  ftate  laws  are  di- 
rected by  the  abovementioned  act  of  Congrefs,  to  be  the 
rule  of  decilion  in  the  courts  of  the  United-  States,  only 
*'  in  cafes  where  they  apply."  Whether  they  apply  or 
not  to  a  particular  cafe,  is  a  queftion  of  lav^,  to  be- decid- 
ed by  the  court  where  fuch  cafe  is  pending,  and  an  error 
in  making  the  decifion  is  not  a  crime,  nor  even  an  of- 
fence, unlets  it  can  be  fhewn  to  have  proceeded  from  im- 
proper motives.  This  refpondcnt  is  of  opinion,  that  the 
lav/  in  queftion  did  not  apply  to  the  cafe  of  Callender,  for 
the  reafons  ftated  above  ;  and  therefore  that  it  would 
have  been  his  duty  to  difregard  it,  even  had  it  been 
made  known  to  him  by  the  counfel  for  the  traverfer. 

And  in  the  laft  place  he  contends,  that  the  law  of 
Virginia  in  queftion.  Is  not  adopted  by  the  abovemen- 
tioned acl.  of  Congrefs  as  the  rule  of  deciiion,  in  fuch  caf- 
es as  that  now  under  confideration.  That  act  does  in- 
deed piovide,  ''  that  the  lau's  of  the  fcveral  ftatcs,  ex- 
cept 
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cept  where  the  conftitutlon,  treaties  or  ftatutes  of  the 
United  States  fliall  otherwife  provide,  fhall  be  regarded 
as  rules  of  decifion  in  trials  Tit  conunon  law,  in  tlie  courts 
of  the  United  States,  in  cafes  where  they  apply."  But 
this  provifion,  in  his  opinion,  can  relate  only  to  rights 
ac(^uired  under  the  ftate  laws,  which  come  into  queftion 
on  the  trial ;  and  not  to  forms  of  procefs  or  modes  of  pro- 
ceeding, anterior  or  preparatory  to  the  trial.  Nor  can 
it,  as  this  refpondent  apprehends,  have  any  application 
to  indictments  for  offences  againft  the  iftatutes  of  the 
United  States,  v.hich  cannot  with  any  propriety  be  cal- 
led "  trials  at  common  law."  It  relates  merely,  in  his 
opinion,  to  civil  rights  acquired  under  the  ftate  laws  ; 
\yhicli  by  virtue  of  this  provifion  are,'  when  they  come 
in  queftion  in  the  courts  of  the  United  States,  to  be  gov- 
erned by  the  laws  under  which  they  accrued. 

if  in  thefe  opinions  this  refpondent  be  incorrect,  it 
is.  an  honeft  error  :  and  he  contends  that  neither  fuch  an 
error  in  the  conftruclion  of  a  law,  nor  his  ignorance  of 
a  local  ftate  lav^v/hich  he  had  no  opportunity  of  know- 
ing, and  of  v.'hich  the  counfelfor  the  party  whofe  cafe  it 
is  fuppofed  to  have  affected  v/ere  equally  ignorant,  can 
be  confidered  as  an  offence  liable  to  impeachment,  or 
to  any  fort  of  punifhrnent  or  blame. 

And  for  plea  to  the  faid  fixth  article  of  impeach- 
ment, the  faid  Samuel  Chafe  faith,  that  he  is  not  guilty 
of  any  high  crime  or  mifdcmeanor  as  in  and  by  the  faid 
article  is  alledged  againft  him.  ;  and  this  he  prays  may  be 
inquired  of  by  this  honorable  court  in  fuch  manner  as 
law  andjuitice  fnall  feem  to  them  to  require. 

The  feventh  article  of  im.peachment  relates  to  fome 
conducl  of  this  refpondent  in  his  judicial  capacity,  at  a 
circuit  court  of  the  United  States  held  at  Newcaftle  in 
the  ftate  of  Delaware,  in  June  looo.  The  ftatcment  of 
this  conduct  made  in  the  article  is  altogether  erroneous  ; 
but  if  it  were  true,  this  refpondent  denies,  that  it  con- 
tains any  matter  for  which  he  is  liable  to  impeachment. 
It  allcdo^es  that  "  difrcorardincr  the  duties  of  his  ofiicc,  he 
did  defcend  from  the  dignity  or  a  judge,  and  Itoop  to 
the  level  of  an  informer."  This  Jiigh  offence  confifted, 
according  to  the  article,  ift,  in  rcfufmg  to  difcharge  the 
grand  iurv,  although  entreated  by  feveral  of  the  faid  jury 

to 
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to  do  fo  ;"  sdly,  in  "  obferving  to  the  fakl  grand  jury^ 
after  the  faid  grand  jury  had  regularly  declared  through 
their  foreman,  that  they  had  found  no  bills  of  indict- 
ment, and  hr.d  no  prefentments  to  make,  that  he  the 
faid  Samuel  Chafe  underftood  '  that  a  highly  feditious 
temper  had  manifefted  itfelf  in  the  ftate  of  Delaware, 
among  a  certain  clafs  of  people,  particularly  in  Newcaftle 
county,  and  more  efpecially  in  the  town  of  Wilmington, 
where  lived  a  moil  feditious  printer,  unrcftrained  by 
any  principle  of  virtue,  and  regardiefs  of  fbci?.l  ordei" ; 

that  the  name  of  this  printer  was • "  jdly, 

"  in  then  checking  himfclf  as  if  fenfible  of  the  indecorum 
which  he  was  committing  ;"  4thly,  in  adding"  that  it 
might  be  affuming  too  much,  to  mention  the  name  of 
this  perfon  ;  l)ut  it  becomes  your  duty,  gentlemen,  to  in- 
quire diligently  into  this  matter,"  or  words  to  that  ef- 
feft."  And  5thly,  in  ?.uthoritatively  enjoining. on  the 
diilrlcl:  attorney  of  the  United  States,  with  intention  to 
procure  the  profecutioa  of  the  printer  in  queftion,  the 
neceihty  of  procuring  a  file  of  the  papers  to  which  he  al- 
luded, and  by  a  Uriel  examination  of  them  to  find  feme 
pallage,  which  might  furnifli  the  ground  work  of  a  pro- 
secution againft  the  printer/' 

Thefe  charges  amount  in  fubilance  to  this ;  that  the 
refpondent  refuted  to  difcharge  a  grand  jury  on  their 
requed,  which  is  every  day's  practice,  and  which  he  was 
bound  to-do,  if  he  believed  that  the  due  adminiflration 
of  juilice  required  their  longer  attendance  :  that  he  di- 
refted  the  attention  of  the  grand  jury  to  an  ofience  a- 
gainfl  aflatute  of  the  United  States,  which  he  had  been 
informed  v^as  committed  in  the  Dlftricl ;  and  that  he 
deiircd  the  diflrid  attorney  to  aid  the  grand  jury,  in 
tlieir  inquiries  concerning  the  exiflence  and  nature  of 
tills  olfence.  By  thefe  three  acts,  each  of  which  it  was 
his  duty,  to  perform,  he  is  ailedged  "  to  have  degraded 
his  high  judicial  functions,  and  tended  to  impair  the 
public  confidence  in,  and  »efpect  for,  the  tribunals  of 
julHce,  fo  eilential  to  the  general  welfare." 

That  this  honorable  court  may  be  able  to  form  cor- 
redly  its  judgment,  concerning  the  tranfaclion  mention- 
ed in  this  article,  this  refpondent  fubmits  the  following 
ftatement  of  it,  which  he  avers  to  be  true,  and  expects 
to  Drove.  On 
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On  the  27th  day  of  June,  1800,  this  refpondent,  m 
one  ot  the  affociate  juilices  of  the  fuprcme  court  of  the 
United  States,  prefided  in  the  circuit  court  of  the  Unit- 
ed States,  then  held  at  Newcaftie  in  and  for  the  diftricl 
of  Delaware,  and  \vas  affifted  by  Gunning  Bedford,  Efq. 
then  diftricl  judge  of  the  United  States  for  that  diftrict. 
At  the  opening  of  the  court  on  that  day,  this  refpondent 
according  to  his  duty  and  his  uniform  praclice,  deliver- 
ed a  charge  to  the  grand  jury  in  which  he  gave  in  charge 
to  them  feveral  ftatutes  of  the  United  States,  and  amono- 
others,  an  aft  of  Congreis  paued  July  14th,  1798,  entitled 
"  An  aft  in  addition  to  an  aft  for  the  punilhment  of  cer- 
tain crimes  againft  the  United  States,"  and  commonly 
called  the  "  fedition  lav/.'*  He  direfted  them  to  inquire 
concerning  any  breaches  of  thofe  ftatutes,  and  efpecially 
of  that  commonly  called  the  fedition  law,  within  thcdif- 
trift  of  Delaware. 

On  the  fame  day  before  the  ufiial  hour  of  adjourn- 
ment, the  grand  jury  came  into  court,  and  informed  the 
court  that  they  had  found  noindiftment  or  prefentment, 
and  had  no  bulinefs  before  them,  for  which  reafon  they 
wifhed  to  be  difcharged.  This  refpondent  replied,  that 
it  was  earlier  than  the  ufual  hour  of  difcharging  a  grand 
jury ;  and  that  bulinefs  might  occur  during  the  fitting 
of  the  court.  He  alfo  alked  them  if  they  had  no  in- 
formation of  publications  within  the  diftrift,  that  came 
under  the  fedition  law,  and  added,  that  he  had  been  in- 
formed, that  there  was  a  paper  called  the  "  Mirror," 
publifhed  at  Wilmington,  M'hich  contained  libellous 
charges  againft  the  government  and  Prefident  of  the 
United  States  :  that  he  had  not  feen  that  paper,  but  it 
was  their  duty  to  inquire  into  the  fubjeft  ;  and  if  they 
had  not  turned  their  attention  to  it,  the  attorney  for 
the  diftrift  would  be  pleafcd  to  examine  a  file  of 
that  paper,  and  if  he  found  any  tiling  that  came  within 
the  fedition  law,  would  lay  it  before  them."  This  is  the 
fubftance  of  what  the  refpondent  faid  to  the  grand  jury 
on  that  oecafion,  and  he  believes  nearly  his  words.  On  the 
morning  of  the  jiext  day,  they  came  into  court  and  declar- 
ed that  th^y  had  no  prefentments  to  make,  on  which 
they  were  immediately  difcharged.  The  whole  time 
therefore, for  which  they  were  detained,  was  twenty-four 

hours. 


C   63   ] 

hours,  far  lefs  than  is  generally  required  of  grand  juries* 
In  thefe  proceedings,  this  refpondent  acted  accord- 
ing to  his  fenfc  of  what  the  duties  of  his  oliice  required. 
It  certainly  was  his  duty  to  give  in  charge  to  the  grand 
jury,  all  fuch  ftatutcs  of  the  United  States  as  provided 
for  the  puniHiment  of  offences,  and  among  others,  that 
called  the  fedition  aft  ;  into  all  offences  againft  which 
acl,  while  it  continued  in  force,  the  grand  jury  were 
bound  by  their  oaths  to  inquire.  In  giving  it  in  charge, 
together  with  the  other  ads  of  Congrcfs  for  the  punilh- 
ment  of  offences,  he  followed  moreover  the  example  oi: 
the  other  judges  of  the  fupreme  court,  in  holding  their 
refpeftive  circuit  courts.  He  alio  contends,  and  did  then 
believe,  that  it  was  his  duty,  when  informed  of  an  of- 
fence, which  the  grand  jury  had  overlooked,  to  direct 
their  attention  towards  it,  and  to  requeft  for  them,  and 
even  to  require  if  neceilary,  the  aid  of  the  diftrift  attor- 
ney in  maidng  their  inquiries.  In  thus  difcharging  what 
he  conceives  to  be  his  duty,  even  if  he  committed  an  er- 
ror in  fo  confiderinc:  it,  he  denies  that  h£,  committed  or 
could  commit  any  offence  whatever. 

With  refped  to  the  remarks  which  he  is  charged  by 
this  article  with  having  made  to  the  grand  jury,  relative 
to  "  a  highly  feditious  temper,  which  he  had  under  [food 
to  have  manifefted  itfelf  in  the  flate  of  Delaware.,  among 
a  certain  clafs  of  people,  particularly  in  Newcidlle  coun- 
ty, and  more  efpecially  in  the  town  of  Wilmington,'* 
and  relative  to  "  a  moft  feditious  printer,  refiding  in 
Wilmington,  unreflraincd  by  any  principle  of  virtue., 
and  regardlefs  of  focial  order  ;'*  this  refpondent  dees 
not  recollecl  or  believe,  that  he  made  any  fuch  obferva- 
tions.  But  if  he  did  make  them,  it  could  not  be  im- 
proper in  him  to  tell  the  jury  that  he  had  received  fuch 
information,  if  in  facl  he  had  received  it ;  which  was 
probably  the  cafe,  though  he  cannot  recollect  it  vith 
certainty  at  this  diilance  of  time.  That  this  information, 
if  he  did  receive  it,  was  correct,  fo  far,  as  it  regarded  the 
printer  in  qucilion,  will  fully  appear  from  a  tile  of  the 
paper  called  the  "  Mirror  of  the  Times,''  s.c.  publiihed 
at  Wilmington,  Delaware,  from  February  cth,  to  March 
19th,  1800,  inclulive,  which  he  has  lately  obtained,  and 
is  ready  to  produce  to  this  honorable  court  v/hen  necefr 
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fary,  and  fome  extracts  from  which  are  contained  in  thA 
exhibits  feverally  marked  No.  7,  which  he  prays  leave 
to  make  part  of  this  his  anfwer. 

And  for  plea  to  the  faid  fe\''entli  article  of  impeach- 
ment, the  faid  Samuel  Chafe  faith,  that  he  is  not  guilty 
of  any,  high  crime  or  mifJcmeanor,  as' in  and  by  the 
faid  feventh  article  is  aliedged  againft  him,  and  this  he 
prays  may  be  inquired  of  by  this  honorable  court,  in 
fuch  manner  as  law  and  juftice  ftiall  feem  to  them'  to 
require. 

The  eighth  article  of  impeachment  charges,  that  tliis 
refpondent,  "  difregarding  the  duties  and  dignity  of  hi^ 
oilicial  character,  did,  at  a  circuit  court  for  the  diftricl  of 
Maryland,  held  at  Baltimore,  in  the  month  of  May, 
1803,  pervert  his  ofiicial  right  and  duty  to  addrefs  the 
grand  jury  then  and  there  alTembled,  on  the  matters 
coming  within  the  province  of  the  faid  jury,  for  the 
purpofe  of  delivering  to  the  faid  grand  jury  an  intempe- 
rate and  inflaramatory  political  harangue,  with  intent  to 
excite  the  fears  a^d  refentment  of  the  faid  grand  jury, 
and  of  the  good  people  of  Maryland,  againft  their  ftate 
government  and  conftitution,"  and  alfo  that  this  re-- 
fpondent,  "under  pretence  of  exercihng  his  judicial  right 
to  addrefs  the  grand  jury  as  aforelaid,  did  endeavor  to- 
excite  the  odium  of  the  faid  grand  jury,  and  of  the  good 
people  of  Maryland,  againft  the  government  of  the  Uni- 
ted States,  by  delivering  opinions  which  were,  at  that 
time  and  as  delivered  by  him,  highly  indecent,  extraju- 
dicial, and  tendhig  to  proftitute  the  high  judicial  charac- 
ter with  which  he  was  inverted,  to  the  low  purpofe  of 
an  eledicneering  partazin.'* 

In  anfwer  to  this  charge  this  refpondent  admit::;, 
that  he  did,  as  one  of  the  aiibciate  juftices  of  the  fu- 
preme  court  of  the  United  States,  prehde  in  a  cir-. 
cuit  court  held  at  Baltimore  in  and  for  the  diftricl  of 
Maryland,  in  May  1803,  and  did  then  deliver  a  charge  to 
the  grand  jury,  and  exprefs  in  the  conclulion  of  it  fome 
opinions  as  to  certain  public  meafures,  both  of  the  go- 
vernment of  Maryland  and  of  that  of  the  United  States. 
But  he  denies  that  in  thus  ading,  he  difregarded  the  du- 
ties and  dignity  of  his  judicial  character,  perverted  his 
official  right  and  duty  to  addrefs  the  grand  jury,  or  had 

any 
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any  intention  to  excite  the  fears  or  refentment  of  any 
perfon  whatever,  againft  the  government  and  conftitu- 
tion  of  the  United  States  or  of  Maryland.  He  denies  that 
the  fentiments  which  he  thus  expreiled,  were  "  intempe- 
rate and  inflammatory/'  either  in  themfelves  or  in  the 
manner  of  deUvering  ;  that  he  did  endeavour  to  excite 
the  odium  of  any  perfon  whatever  againft  the  govern- 
ment of  the  United  States,  or  did  deliver  any  opinions 
which  were  in  any  refpeft  indecent,  or  which  had  any 
tendency  to  proftitute  his  judicial  char  after,  to  any  low 
or  improper  purpofe.  He  denies  that  he  did  any  thing 
that  was  unufual,  improper  or  unbecoming  in  a  judge,  or 
expreiled  any  opinions,  but  fuch  as  a  friend  to  his  coun- 
try, and  a  firm  fapporter  of  the  governments  both  of  the 
Ifate  of  Maryland  and  of  the  United  States  might  enter- 
tain. For  the  truth  of  what  he  here  fays,  he  appeals  con- 
fidently to  the  charge  itfelf ;  which  was  reaci  from  a 
written  paper  now  in  his  pofleflion,  ready  to  be  produ- 
ced. A  true  copy  of  all  fuch  parts  of  this  paper  as  re- 
late to  the  fubjed:  matter  of  this  article  of  impeachment, 
is  contained  in  the  exhibit  marked  No.  8,  which  he  prays 
leave  to  make  part  of  this  his  anfwer.  That  part  of  it 
which  relates  to  the  article  now  under  confideration  is  in 
thefe  words  :  "  You  know,  gentlemen,  that  our  ftate  and 
national  inftitutions  were  framed  to  fecure  to  every  mem- 
ber of  ehe  fociety  equal  liberty  and  equal  rights  ;  but  the 
late  alteration  of  the  federal  judiciary,  by  the  abolition  of 
the  office  of  thefixteen  circuit  iudoes.andthe  ?\centch.An(rc 
m  our  ftate  conftitution  by  the  eftablilhing  univerfcd  fuf- 
frage,  a^id  the  further  alteration  that  is  contemplated  in 
our  ftate  judiciai'y,  (if  adopted)  will  in  my  judgment 
take  av^'ay  all  fecurity  for  property  and  perfonal  liberty.  The 
independence  of  the  national  judiciary  is  already  fhaken 
to  its  foundation  ;  and  the  virtue  of  the  people  alone 
can  reftore  it.  The  independence  of  the  judges  of  tliis 
ftate  will  be  entirely  deftroyed,  if  the  bill  for  the  abolifti- 
ing  the  two  fupreme  courts,  ftiould  be  ratified  by  the 
next  general  aflembly.  The  change  of  the  ftate  contlitu- 
tion  by  allowing  univerfal  fuffrage,  will  in  my  opinion 
certainly  and  rapidly  deftroy  all  proteftion  to  property, 
and  ail  fecurity  to  perfonal  liberty  \  and  our  republican 
conftitution  will  fink  into  a  mohccracyy  the  worll  of  all 
poflible  governments.  '*  I 
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"  I  can  only  lament  that  the  fnain  pillar  of  our  ftater 
conftitution  has  been  thrown  down,  by  the  cftabliihment 
of  univerfal  fujfrage.  By  this  Ihock  alone^  the  whole 
building  totters  to  its  bafe,  and  will  crumble  into  ruins 
before  many  years  elapfe,  unlefs  it  be  rcjhred  to  its  origi- 
nal ftate.  if  the  independency  of  your  flate  judges, 
which  your  bill  of  ri<Thts  wifely  declares  '  to  be  effential 
to  tne  impartial  adminilfration  of  juftice,  and  the  great 
fccurity  to  the  rights  and  liberties  of  the  people,'  fhall  be 
taken  away,  by  the  ratification  of  the  bill  palled  for  that 
purpofe,  it  will  precipitate  the  deRrutflion  of  your  whole 
ilate  conftitution,  and  there  will  be  nothing  left  in  it, 
Morthy  the  care  or  fupport  of  freemen." 

Admitting  thefe  opinions  to  have  been  incorrect  and 
unfounded,  this  refpondent  denies  that  there  was  any 
law  which  forbid  him  to  exprefs  them,  in  a  charge  to  a 
grand  jury ;  and  he  contends  that  there  can  be  no  otFcncc, 
without  the  breach  of  fomc  law.  The  very  eilence  of 
defpotifm  confifts,  in  punifliing  acfs  udrich,  at  the  time 
when  they  were  done,  were  forbidden  by  no  law.  Ad- 
mitting the  expreillon  of  political  opinions  by  a  judge, 
in  his  charge  to  a  jury,  to  be  improper  and  dangerous  ; 
there  are  many  improper  and  very  dangerous  acfs,  which 
not  beino-  forbidden  bv  law  cannot  be  uunifl:ied.  Hence 
the  neceinty  of  new  penal  laws  ;  which  are  from  time  to 
time  enacted  for  the  prevention  of  acls  not  before  for- 
bidden, but  found  by  experience  to  be  of  dangerous  ten- 
dency. It  has  been  the  practice  in  this  country,  ever 
iince  the  beginning  of  the  revolution,  which  feparated  us- 
from  Great  Britain,  for  the  judges  to  exprefs  from  the 
bench,  by  v/ay  of  charge  to  the  grand  jury,  and  to  en- 
force to  the  utmoft  of  their  ability,  fuch  political  opinions 
as  thev  thought  correct  and  ufeful.  There  have  been 
inftances  in  which  the  legiflative  bodies  of  this  country 
have  recommended  this  practice  to  the  judges  ;  and  it 
was  adopted  by  the  judges  of  the  fuprem>e  court  of  the 
United  States,  as  foon  as  the  prefent  judicial  fyflem  was 
eftabliflicd.  if  the  Icgiliature  of  the  United  States  con- 
fidered  this  practice  as  mifciiievous,  dangerous  or  liable 
to  alnife,  they  miglit  have  forbidcien  it  by  law  ;  to  the 
penalties  of  wliich,  fuch  judges  as  might  afterwards  tranf- 
grefs  it,  would  be  jultly  fubjected.     By  not  forbidding  it, 
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tlie  leglfiature  has  given  to  it  an  implied  lanction  ;  and 
for  that  legiflature  to  punifli  it  now  by  way  of  impeach- 
ment, would  be  to  convert  into  a  crime,  by  an  ex  poft 
faclo  proceeding,  an  aft  which  when  it  was  done  and  at 
all  times  before,  they  had  themfelves  virtually  declared 
to  be  innocent.  Such  conduct  would  be  utterly  fubver- 
five  of  the  fundamental  principles  on  which  free  govern- 
ment rcfts;  and  would  form  a  precedent  for  the  moft 
■fanguinary  and  arbitrary  perfccutions,  under  the  forms 
of  law. 

Nor  can  the  incorreclnefs  of  the  political  opinions 
thus  exprefled,  have  any  influence  in  deciding  on  the 
guilt  or  innocence  of  a  judge's  conduct  in  expreffing 
them.  For  if  he  Ihould  be  confidered  as  guilty  or  inno- 
cent, according  to  the  fuppofeci  correclneis  or  incorrect- 
nefs  of  the  opinion,  thus  expreifed  by  him,  it  would  fol- 
low, that  error  in  political  opinion,  however  honcftly  en- 
tertained, might  be  a  crime  ;  and  that  a  party  in  power 
might,  under  this  pretext,-  deilroy  any  judge,  who 
might  happen  in  a  charge  to  a  grand  jury,  to  fay  fome- 
thing  capable  of  being  conftrued  by  them,  into  a  politi- 
cal opinion  adverfe  to  their  ownfyilem. 

There  might  be  fome  pretence  for  faying,  that  for 
a  judge  to  utter  feditious  fentiments,  with  intent  to  ex- 
cite fedition,  would  be  an  impeachable  offence  :  although 
fuch  a  doctrine  would  be  liable  to  the  moft  dangerous 
abufes ;   and  is  hoftile  to   the  fundamental  principles  of 
our  conititution,  and  to  the  beft  eiiabiiflied   maxims  of 
our  criminal  jurifprudence.     But   admitting  this   doc- 
trine  to  be  correct,  it  cannot  be  denied   that  the   fedi- 
tious intention  muft  be  proved  clearly,  either  by  the 
moft  neceffary  implication  from  the  words  themfelves, 
or  by  fome  overt  acts  of  a  feditious  nature  connected 
with  them.     In  the  prefent  cafe  no  fuch  afts  are  alledg- 
ed,  but  the  proof  of  a  feditious  intent  muft  reli  on  the 
words  themlelves.     By  this  rule  this  refpondcnt  is  will- 
ing to  be  judged.     Let  the  opinions  which  he  delivered 
be  examined  ;  and  if  the  members  of  this  honorable 
court  can  lay  their  hands  on  their  hearts,  in  the  prefence 
of  God,  and  fay  *  that  thefe   opinions  are  not  only  er- 
roneous but  feditious  alfo  ;  and  carry  with  them  inter- 
nal evidence  of  an  intention  in  this  refpondent  to  excite 
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fedition,  either  againfl  the  ftate  or  general  governmenf^ 
he  is  content  to  be  found  guilty. 

In  making  this  examination,  let  it  be  borne  in 
mind,  that  to  oppofe  a  depending  meafure,  by  .ndea- 
voring  to  convince  the  public  that  it  is  improper,  and 
ought  not  to  be  adopted  ;  or  to  promote  the  repeal  of  a 
h\v  already  pall,  by  endeavoring  to  convince  the  public 
that  it  ought  to  be  repealed,  and  that  fuch  men  ought 
to  be  elected  to  the  legillature  as  u'ill  repeal  it ;  to  at- 
tempt in  fine,  the  correction  of  public  meafures,  by  ar- 
guments tending  to  fliew  their  improper  nature,  or  de- 
ftruclive  tendency  ;  never  has  been  or  can  be  confidered 
as  fedition,  in  any  country,  where  the  principles  of  lavv'' 
and  liberty  are  refpecled  ;  but  is  the  proper  and  ufual 
cxercife  of  that  right  of  opinion  and  fpcech,  which  con- 
flitutes  the  diftinguifliing  feature  of  free  government. 
I'he  abufe  of  this  privilege,  by  writing  and  publifliing  as 
fads,  malicious  talfehoods,  with  intent  to  defame,  is 
punifhable  as  libellous,  in  the  courts  having  jurifdiclion 
of  fuch  offences  ;  where  the  truth  or  falfehood  of  the 
tacls  alledged,  and  the  malice  or  correctnefs  of  the  in- 
tention, form  the  criterion  of  guilt  and  innocence.  But 
the  character  of  libellous,  much  lefs  of  feditious,  has 
never'  been  applied  to  the  expreflion  of  opinions  con- 
cerning the  tendency  of  public  meafures,  or  to  argu- 
ments urged  for  the  purpofe  of  oppofmg  them,  or  oi 
effecling  their  repeal.  To  apply  the  doctrine  of  fedition 
orofhbels  to  fuch  cafes,  would  inftantly  deftroy  all  li- 
berty of  fpeech,  fubvert  the  main  pillars  of  free  govern- 
m.ent,  and  convert  the  tribunals  of  juftice  into  engines 
of  party  vengeance.  To  condemn  a  public  meafure, 
therefore,  as  pernicious  in  its  tendency  ;  to  ufe  argu- 
ments for  proving  it  to  be  fo ;  and  to  endeavor  by 
tliefe  means  to  prevent  its  adoption,  if  flill  depending, 
or  to  procure  its  repeal  in  a  regular  and  conilitutionai 
way,  if  it  be  already  adopted  ;  can  never  be  confidered 
as  fedition,  or  in  any  way  illegal. 

The  firft  opinion  exprcfled  to  the  grand  jury  on 
the  occaiion  in  qucftion,  by  this  rcfpondcnt,  v^'as  that 
"  the  late  alteration  of  the  federal  judiciary,  by  the  abo- 
lition of  the  office  of  the  fixteen  circuit  judges  ;  and  the 
recent  change  in  our  ftate  conft:itution,  by  cllablifliing 

univtfrfal 
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tiniverfal  fuffrage  ;  and  the  further  alteration  that  \va9 
then  contemplated  in  our  flate  judiciary,  if  adopted  ;" 
would,  in  the  judgment  of  this  refpoodent,  "  take  away- 
all  fecurity  for  property  and  perfonal  liberty."  That 
is,  "  thefe  three  meafures,  if  the  laft  of  them,  which  i? 
ftill  depending,  fliould  be  adopted,  will,  in  my  opinion, 
form  a  fyftem  whofe  pernicious  tendency  muft  be,  to 
take  away  the  fecurity  for  our  property  and  our  per- 
fonal liberty,"  which  we  have  hitherto  derived  from 
the  falutary  reftrictions,  laid  by  the  authors  of  our  con- 
ftitution  on  the  right  of  fuffrage,  and  from  the  prefent 
conftitution  of  our  courts  of  juilice."  What  is  this  but 
an  argument  to  perfuade  the  people  of  Maryland  to  re- 
ject the  alterations  in  their  ftate  judiciary  which  were 
then  propofed  ;  which  this  refpondent  as  a  citizen  of 
that  llate  had  a  right  to  oppofe ;  and  tlie  adoption  of 
which  depended  on  a  legiflature  then  to  be  chofen  ?  If 
this  be  fedition,  then  will  it  be  impofiible  to  exprefs  an 
opinion  oppofite  to  the  views  of  the  ruling  party  of  the 
moment,  or  to  oppofe  any  of  their  meafures  by  argu- 
ment, without  becoming  fubjecl  to  fuch  punifnment  as 
they  may  think  proper  to  inflicl. 

The  next  opinion  is,  that  '•  the  independence  of 
the  national  judiciary  was  already  fhaken  to  its  founda- 
tion, and  that  the  virtue  of  the  people  alone  could  re- 
ilore  it."  In  other  words,  "  The  act  of  Congrcfs  for 
repealing  the  late  circuit  court  law,  and  vacating  thereby 
the  offices  o^'  the  judges,  has  fhakcn  to  its  fouridation  the 
independence  of  the  national  judiciary,  and  nothing  but 
a  change  in  the  reprefentation  of  Congrefs,  which  the 
return  of  the  people  to  correft  fentiments  alone  can  et- 
fecl,  will  be  fuihcient  to  produce  a  repeal  of  this  ad,  and 
thereby  reftore  to  its  former  vigor,  the  part  of  the  fede- 
ral conftitution,  which  has  been  thus  impaired." 

This  is  the  obvious  meaning  of  the  expreflion  :  and 
it  amounts  to  nothing  more  than  an  argument  in  favor 
of  that  change,  which  this  refpondent  then  thought  and 
flill  thinks  to  l3e  very  dcfirable ;  an  argument  the  force 
of  which  as  a  patriot  he  might  feel,  and  which  as  a  free 
man  he  had  a  right  to  advance. 

The  next  opinion  is,  that  "  the  Independence  of  the 
judges  of  the  ftate  of  Maryland,  would  be  entirely  de- 
ft roycd 
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Itroye J  if  tKe  bill  for  abolifhing  the  two  fupreme  courts 
Jhould  be  ratified  by  the  next  general  affcmbly."  This 
opinion,  however  incorrecl  it  maybe,  fecms  to  liavc  been 
adopted  by  the  people  of  Maryland,  to  whom  this  argu- 
ment ag-ainif  the  bill  in  quedion  was  addrefTcd :  for  at 
the  next  fcflion  of  the  legiilaturc  this  bill,  which  went  to 
change  entirely  the  confritutional  tenure  of  judicial  office 
in  the  (late,  and  to  render  the  fubfiftence  of  the  judgc^. 
dependent  on  the  legrilaturC;,  and  their  continuance  lu 
office  on  the  executive,  was  abandoned  by  common  con- 
sent. 

All  the  other  opinions  exprefied  by  this  refpondent, 
as  above  mentioned,  bear  the  fame  character  with  thofc 
tilready  confider^d.  They  are  arguments  addreffed  to. 
the  people  of  Maryland,  for  the  purpofe  of  diiTuading 
them  from  the  adoption  of  a  meafure  them  depending  ; 
'and  of  inducing  them,  if  poffible,  to  reflore  to  its  original 
state,  that  part  of  their  conftitution  relating  to  the  right 
of  fulfrage,  by  a  repeal  of  the  lav/,  which  had  been  made 
for  its  alteration. 

Such  were  the  objccfs  of  this  refpondent  in  deliver- 
ing thofe  opinions,  and  he  contends  that  they  were  fair, 
proper,  and  legal  objects,  and  that  he  had  a  right  to  pur- 
i'ue  them  in  this  way  :  a  right  fanclioned  by  the  univer- 
fal  practice  of  this  country,  and  by  the  acquicfcence  of  its 
various  legiiiative  authorities.  Such,  he  contends,  is  the 
true  and  obvious  meaning  of  the  opinions  wliich  he  dc- 
iiv^ered,  and  which  he  believes  to  be  correft.  It  is  not 
now  neceffary  to  inquire  into  their  Correclnefs  ;  but,  if 
incorrect,  he  denies  that  they  contain  any  thing  feditious, 
or  any  evidence  of  thofe  improper  intentions  which  are 
imputed  to  him  by  this  article  of  impeachment.  He  de- 
fies that  in  dehvering  them  to  the  grand  jury,  he  com- 
mitted any  offence,  infringed  any  law,  or  did  any  thing 
unufual  or  heretofore  confidered  in  this  country  as  im- 
proper or  unbecoming  in  a  judge.  If  this  article  of  im- 
peachment can  be  fuftained  on  thefe  grounds,  the  liberty 
of  fpcech  on  national  concerns,  and  the  tenure  of  the 
judicial  office  under  the  government  of  the  United  States, 
muft  hereafter  depend  on  the  arbitrary  will  of  the  Houfc 
of  Rcprcfcntatives  and  the  Senate,  to  be  declared  on  im- 
peachment, after  the  acts  arc  done;^  which  it  may  at  any 
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thought  neceiliry  to  treat  as  high  crimes  an^J 
eanors. 

i  the  faid  Sam'uel  Chafe,  for  plea  to  the  faid  eighth 

.     f  impeachment,  faith,  that  he  is  not  guihy  ot  any 

_li  crime   and   mildemeanor,  as   in  and  by  the  faid " 

:j;^hth  article  is  alledged  againit  him,  and  this  he  prays 

may  b'j  inquired  of  by  this  honorable  court,  in  fuch 

n-.;.nncr  as  law  and  juftice  (liall  feem  to  them  to  require^ 

'' '^is  refpondent  kas  now  laid  before  this  honorable 

IS  well  as  the  time  allowed  him  would  permit,  all 

the  ciixumftances  of  his  cafe,   with  an  humble  trult  ii\ 

Providence,  and  a  confcioufnefs  that  he  lias  difcharp^ed 

aii  !iii  racial  duties  with  juftice  and  impartiality,  to  tht; 

cefr  of  his  knowledge  and  abilities;  and,  that  intention- 

.'il'"  h:  lath  committed  no  crime  or  mifdcmeanor,  or  an^r 

virl  ; ..  n  of  the   conftitution    or   laws  of  his    country. 

Conlicimg  in  the  impartiality,  independence  and  intc-^- 

rity  of  his  judges,  and  that  they  will  patiently  hear,  and 

c-onfcientioully  determine  this  cafe,  without  being  fniiu  - 

y  the  fpirit  of  party,  by  popular  prejudice,  or  po- 

iiotives,  he   cheerfully  fubmits  himfeif  to  their: 

CCCi.   •.  .'l. 

't  fhall  appear  to  this  honorable  court,  from  theevl- 
)roduced,  that  he  hath  acled  in  his  Judicial  char-.- 
ith  wilful  in  juftice  or  partiality,  he  doth  not  wi^ 
vor  ;    but  expects  that  the  whole  extent  of  tlie^., 
nent  permitted  in  the  coni-litution  will  be  infiicl- 
n  him. 
;  ^  any  part  of  his  oiucial  conduct  fliali  appear  to  this 
honorable  court,  Jlridi  juris,  to  ha,ve  been  illegal,  or  to 
iiAve  proceeded  from  i^^norance  or  error  in  judgment ;  or 
h  aay  part  of  his  conduct  fhall  appear,  although  not  iue- 
i^:al,  to  have  been  irregular  or  improper,  but  not  to  have 
'i'     u  from  a  depravity  of  heart,  or  any  unworthy  mo- 
ivc..  he  feels  confident  that  this  court  will  make  allov,-- 
•:or   the  imperfe(5Lions  and  fraiJties  incidental  tcr 

ie  is  fatisned,  that  every  member  of  this  tribunal 

)ferve  the  principles  of  humanity  and  juftice,  and 

.  "efumie  him  innocent,  until  his  guilt  fhall  be  eftab- 

■'   by  legal  and  credible  witneifes,   and  will  be  gov- 

V        1  in  his  decihon,  by  the  moral  and  Chriftian  rule  of 

renderlnir 


ing  thr»t  juflice  to  this  refpondent,  which  lie  would 

0  receive. 

•  liis  refpondent  now  ftands  not  merely  before  an 

•  -  tribunal,  but  alio  before  that  Awful  Being  whole 
-  :e  fills  all  fpace,  and  whofc  all  feeing  eye  more  ef- 
•y  furveys  the  temples  of  juftice  and  religion.     In 

time,  his  accufers,  his  judges,  and  hiihfelf,  muft 

:  at  the  b.ir  uf  Omnipotence,  where  the  fecrcts  of 

rts  Hiall  be  dilclofed,  and  every  human  being  fliall 

•  for  his  deeds  done  in  the  body,  and  Ihail  be  com- 
to  give  evidence  againft  himfelf  in  the  prefence  of 
mbied  univcrfe.  To  his  Omnifcient  Judge,  at  that 
hour,  he  now  appeals  for  the  rectitude  and  purity 
conduct,  as  to  all  the  matters  of  which  he  h  thie 
cuied. 

le  hath  now  only  to  adjure  each  member  of  this 
ible  court,  by  the  living  GOD,  and  in  his  holy 

to  render  impartial  juftice  to  him,  according  to 
onftitutiun  and   laws  of  the   United  States,     lie 

tliis  folemn  demand  of  each  member,  by-' all  his 
of  hAppincfs  in  the  world  to  come,  which  he  will 
/oluntarily  renounced  by  the  oath  he  has  taken, 
Ihall  wilfully  4o  tiiis  refpondent  injullice,  or  dif- 

1  the  coi.futution  or  laws  of  the  United  States* 
lie  has  folemnly  fworn  to  make  the  rule  and 

rd  of  his  judgment  and  decifion. 
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